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COMPILATION OF STATE AIRPORT AUTHORIZING LEGISLATION 
 
 
By Jodi L. Howick, Esq. 
Durham, Jones & Pinegar, Salt Lake City, Utah 
 

INTRODUCTION 

State law provides the means to empower actions 
taken by an airport operator. State statutes also set 
local aviation policy, protect airport functions, and 
regulate some of the public and private interests that 
converge at an airport. This study compiles broad areas 
of state law that are enacted specifically to address air-
port functions. Each section identifies an area where 
states enact legislation to govern airports, and the text 
discusses common legal approaches and variations. To 
provide context for these areas, the study also notes 
some of the significant federal laws that relate to a 
given area and includes examples of cases interpreting 
these state laws in the courts.  

I. ORGANIZING AND EMPOWERING AIRPORT 
ENTITIES 

Most United States airports are government entities, 
and as such, state laws provide the means to create an 
airport entity and to authorize its operating powers. An 
airport entity’s local powers are essential to allow it to 
operate and meet its federal obligations. The federal 
government recognizes the importance of these state 
powers. As a part of the grant assurance agreements 
that airport entities must enter to obtain federal funds, 
these entities must agree to protect their local powers 
and not permit any action that would deprive them of 
the rights and powers necessary to conduct airport op-
erations.1  

The laws of all states provide for a number of com-
mon governmental structures that may be used to own 
and operate an airport. The government unit that is the 
airport’s proprietor determines the choice of structure. 
State laws then enumerate the powers that an airport 
proprietor may exercise under each such structure. This 
section reviews the common structures under which 
airport entities may be organized, and it then reviews 
how states typically empower airports to operate.  

                                                           
1 Under Assurance No. 5, Preserving Rights and Powers, an 

airport must 
not take or permit any action which would operate to deprive it 
of any of the rights and powers necessary to perform any or all 
of the terms, conditions, and assurances in the grant agreement 
without the written approval of the Secretary, and will act 
promptly to acquire, extinguish or modify any outstanding 
rights or claims of right of others which would interfere with 
such performance by the sponsor. 

Grant Assurance No. 5, http://www.faa.gov/airports/aip/grant 
_assurances/media/airport_sponsor_assurances.pdf.  

A. Common Structures Used for Airport Entities 
State laws create a variety of structures under which 

units of government can conduct airport operations. 
Some of these structures, such as a city or county, are 
designed to conduct general government, and the opera-
tion of an airport constitutes one activity among many 
that the entity pursues. Other structures are instead 
designed to provide for the operation of a specific activ-
ity. The common state structures under which airport 
entities may be organized are summarized below.  

Direct State Ownership and Operations. In most 
states, the state itself may directly own and operate 
airports. States typically grant this power to a state 
department of transportation, a state aeronautics 
agency (which may be a part of a department of trans-
portation), or a department of public works. While most 
states give themselves this power, state laws may or 
may not prioritize direct airport ownership by the state.  

In a few states, such as Alaska and Hawaii, state 
laws make the state, acting directly through one of its 
departments, a primary means for owning and operat-
ing airports within the state. Other provisions of state 
law also can help facilitate state ownership. For exam-
ple, Connecticut’s state laws give the state a right of 
first refusal to purchase privately owned, public-use 
airports.2 In Vermont, the law expressly gives the state 
the ability to acquire or lease airports that are no 
longer being operated, including by condemnation.3 Illi-
nois statutes allow the state to own and control airports 
in an adjoining state if the adjoining state provides re-
ciprocal rights.4 These laws thus enhance a state’s abil-
ity to acquire and operate airports.  

Policies regarding state involvement, however, can 
differ. For example, Colorado statutes do not address 
direct action by the state, but provide that the state can 
combine with cities, towns, or counties to create airport 
authorities.5 Other states’ laws permit the state to cre-
ate autonomous airport authorities or corporations.6 
State policies regarding ownership by the state may 

                                                           
2 See CONN. GEN. STAT. § 13b-50a (through 2010 Feb. Reg. 

Sess., June Sp. Sess., and July Sp. Sess.). 
3 See VT. STAT. ANN. tit. 5, § 804 (through 2009–2010 Adj. 

Sess.). 
4 See, e.g., 620 ILL. COMP. STAT. ANN. 5/25.02 to 5/25.04 

(through 2010 Reg. Sess., P.A. 96-1496). 
5 See COLO. REV. STAT. ANN. § 41-3-102 (through 2010 2d 

Reg. Sess.). 
6 For example, see R.I. GEN. LAWS § 42-64-4 (through 2010 

Jan. Sess., ch. 320) (creating corporate entity to own and oper-
ate airports for the state). 
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extend to other aeronautical facilities as well, such as 
those for air navigation or for state military purposes.7  

State Authorities and Corporations. Some state laws 
allow the state to create an airport authority or corpo-
ration that can own and operate airports on behalf of 
the state. These entities are political subdivisions of the 
state that are empowered to act independently from 
other state agencies. These laws often specifically name 
the entities that they create, such as the Virginia Avia-
tion Board8 or the Rhode Island Airport Corporation.9 
The law may give these entities authority to act as the 
proprietor for airports across the state, or it may em-
power an authority to operate in a specific area, such as 
the Metropolitan Airports Commission in Minneapolis 
or the San Diego County Regional Airport Authority.  

Local policy on the use of state authorities varies. 
Some states do not adopt express acts providing for the 
creation of an airport authority. Others adopt these acts 
and include additional specific policies. For example, in 
Idaho, the law creates regions within the state in which 
airport authorities are authorized to develop and oper-
ate an airport.10 Michigan and California legislation 
also provide for the creation of authorities and allow the 
transfer of an airport, or operational jurisdiction for an 
airport, into the new authority.11 Conversely, Alaska 
state law imposes restrictions on transferring specified 
state airports into an authority structure.12  

State Compacts. In limited circumstances, states en-
ter compacts creating multi-state authorities to own 
and operate an airport that serves a number of states. 
These compacts are generally codified as a part of state 
law, and they specify the airport entity’s powers and 
jurisdictional limitations. Examples include the Dela-
ware-New Jersey Compact, the Quad Cities Interstate 

                                                           
7 For example, see MASS. GEN. LAWS ANN. ch. 90, § 39A 

(through 2011 1st Ann. Sess., ch. 56) (regarding air navigation 
facilities). 

8 See VA. CODE ANN. § 5.1-2.1 (through 2010 Reg. Sess.). 
9 See R.I. GEN. LAWS § 42-64-4 (through 2010 Jan. Sess., ch. 

320); In re Advisory Opinion to Governor, 627 A.2d 1246 (R.I. 
1993) (the Rhode Island Airport Corporation is a public corpo-
ration that operates state airports as a subsidiary of the state’s 
Port Authority and Economic Development Corporation). 

10 IDAHO CODE ANN. § 21-802 (through 2010 2d Reg. Sess.). 
11 See Wayne County Bd. of Comm’rs v. Wayne County Air-

port Auth., 253 Mich. App. 144, 658 N.W.2d 804 (Mich. Ct. 
App. 2002) (Michigan adopted an Airport Authority Act that 
permits the transfer of an airport’s operational jurisdiction 
from the local government owning the airport to an airport 
authority that is an instrumentality of such local government; 
at one airport where evidence of mismanagement had been 
found, the Act automatically transferred such jurisdiction and 
the Act was upheld against challenges under state constitu-
tional clauses regarding special legislation and impairment of 
contracts and claims that the new entity’s powers could not 
exceed those of the local government owner). See also CAL. PUB. 
UTIL. CODE § 170000 et seq. (through 2011 Reg. Sess., ch. 28 
and 2011–2012 1st Ex. Sess., ch. 2) (creating San Diego County 
Regional Airport Authority).  

12 See ALASKA STAT. § 29.35.722 (through 2010 Reg. Sess.). 

Metropolitan Authority, the Port Authority of New York 
and New Jersey, and arrangements for the Metropoli-
tan Washington Airports Authority (MWAA). Arrange-
ments for MWAA may be unique in how they involve 
the federal government. MWAA is created as an airport 
authority under Virginia law, and it exercises powers 
conferred by both Virginia and the District of Columbia 
in accordance with federal legislation (the federal gov-
ernment is the facility’s landlord). Consistent with a 
multistate authority structure, however, MWAA’s man-
agement is independent of Virginia, its local govern-
ments, the District of Columbia, and the United States 
Government.13  

Municipal Airports. States differ when defining what 
constitutes a “municipality.” Some use the term to refer 
only to a city, while others use it to refer to cities, 
towns, counties, and other political subdivisions that 
provide general government over a locale. All states 
except Hawaii and Rhode Island empower municipali-
ties (defined broadly) to own and operate airports.  

Airport operations are normally just one component 
of a municipality, and the statutes providing for air-
ports are normally included as part of a broader mu-
nicipal empowerment act. Some of these laws, however, 
address specific aspects of municipal airport ownership. 
For example, state statutes often specify that munici-
palities may own and operate airports within or without 
their own territorial limits or the limits of the state. A 
few also restrict how an airport can be owned and oper-
ated, such as by designating a specific department or 
division that must operate the airport or specifying that 
the municipality may so designate.14 

Municipal Delegations. States, when empowering 
municipalities to act as airport entities, also normally 
empower them to delegate management responsibilities 
for a municipal airport to an officer, board, body, or 
commission.15 Municipalities do not create a political 
subdivision when making this delegation; they only 
transfer some of their own airport management powers. 
When making such a delegation, the municipality is the 
airport’s owner and is responsible for airport expenses. 

A municipal delegation creates a management struc-
ture for the airport’s development, operations, and 
regulation, and it may include a delegation of authority 
to establish fees and charges at the airport as well. 
Generally under such a delegation the municipality 
must prescribe the powers and duties of the person or 
body receiving the delegation. State laws may allow a 
municipality to delegate additional powers as well. For 

                                                           
13 49 U.S.C.A. § 49106; VA. CODE ANN. § 5.1-153 (through 

2010 Reg. Sess.). 
14 See MO. ANN. STAT. §§ 305.170, 305.240 (through 2010 

1st Ex. Sess); KAN. STAT. ANN. §§ 3-114 and 3-126 (through 
2010 Reg. Sess.) (requiring operation of certain airports 
through a municipality’s board of park commissioners or board 
of public utilities). See also App. A: State Codes (noting state 
statutory sections governing airports). 

15 See, e.g., ARK. CODE ANN. § 14-361-110 (through 2010 Fis. 
Sess., incl. ARK. CODE REV. COMM. to Sept. 30, 2010). 
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example, Washington statutes allow the recipient of the 
delegation to manage a separate industrial or commer-
cial development at the airport.16  

Municipal Authorities. States may permit a munici-
pality not only to delegate management functions for an 
airport, but also to create a separate entity in which the 
municipality vests its airport interests. Unlike a mu-
nicipal delegation (or joint airport ownership, as de-
scribed below in this section), an airport authority cre-
ated by a municipality is a political subdivision of the 
state, and it constitutes a corporate entity that gener-
ally is solely responsible for operating the airport. Mu-
nicipally created authorities typically exercise their own 
executive and legislative powers.  

State law also may specify additional terms to gov-
ern these municipally created entities. In general, the 
law may permit their creation by one municipality or by 
several municipalities acting together. It also may re-
quire these entities to make use of a specified format. 
For example, Arkansas requires the use of a public cor-
poration incorporated to exercise airport powers, Kan-
sas requires these authorities to be created by a mu-
nicipality’s ordinances, and Nebraska requires a jointly 
created authority to be formed by an interlocal agree-
ment.17 States also may prescribe requirements to gov-
ern such an entity’s operations or procedures to govern 
its board. Other powers may apply as well. For exam-
ple, Colorado allows these entities to be a special pur-
pose district having the power to levy a tax.18  

Special Purpose Districts. State laws may allow mu-
nicipalities to create special purpose districts to operate 
an airport and may designate those districts by describ-
ing them as airport districts, transportation districts, or 
development districts. These districts may extend 
across multiple jurisdictions within the state. They are 
political subdivisions that function as municipalities for 
a specific purpose rather than to provide general gov-
ernment. A special purpose district normally has the 
same power to acquire, develop, and operate an airport 
as other airport entities. It also may have the power to 
collect taxes and issue bonds as a municipality.19 A spe-
cial purpose district is usually described as being “de-
pendent” or “independent” to specify its degree of 

                                                           
16 See WASH. REV. CODE ANN. § 14.08.120 (through 2011, 

chs. 1 & 2). See also App. A: State Codes (noting state statutory 
sections governing airports). 

17 See ARK. CODE ANN. §§ 14-138-101, 14-138-102 (through 
2010 Fis. Sess., incl. ARK. CODE REV. COMM. to Sept. 30, 2010) 
(incorporate public corporation); KAN. STAT. ANN. § 3-162 
(through 2010 Reg. Sess.) (establish authority by ordinance); 
NEB. REV. STAT. § 3-702 (through 2010 2d Reg. Sess.) (create 
authority by interlocal agreement). 

18 See COLO. REV. STAT. ANN. §§ 41-3-104, 41-3-105 (through 
2010 2d Reg. Sess.). See also App. A: State Codes (noting state 
statutory sections governing airports). 

19 For example, see LA. REV. STAT. ANN. §§ 2:311, 2:312 
(through 2010 Reg. Sess.) (power to tax and issue bonds). 

autonomy when acting in relation to another jurisdic-
tion.20  

Port Authorities. Port authorities or districts gener-
ally oversee maritime functions, although an entity 
designated as a port authority or district may be used 
for other purposes as well. These entities are usually 
created using the basic structures described above in 
this section. Some port authorities are specifically em-
powered to own and operate an airport, such as the 
Massachusetts Port Authority or the Port of Portland. 
Others are empowered to operate an airport as one of 
many port powers, such as ports created under Illinois 
statutes that routinely authorize airport ownership.21 
The actual airport operations conducted by a port au-
thority or district may vary. When these entities oper-
ate an airport, those operations generally constitute a 
smaller function within the port structure.   

Universities. Some state higher education institu-
tions, such as the Oklahoma State System of Higher 
Education, are specifically empowered to own and oper-
ate airports.22 When universities have this authority, 
the state may allow them to operate the airport for 
more than educational purposes. For example, Purdue 
University has authority to declare portions of its air-
port to be a public airport.23 The University of North 
Carolina is empowered to create an airport authority 
that is a political subdivision for its facility.24 The state 
may authorize these airport entities to pursue develop-
ment activities as well. For example, the University of 
Illinois is empowered to enter agreements for federal 
airport funding or to enter trust indentures or other 
engagements in connection with airport development.25  

Joint Ownership. State laws may allow airport enti-
ties to operate an airport as joint owners. Normally this 
occurs when two airport entities agree to jointly exer-
cise or delegate their management powers over an air-
port. State laws sometimes specify what entities may 
participate as joint owners of an airport by expressly 
authorizing them to include municipalities, the State, 

                                                           
20 See Berry v. Milliken, 234 S.C. 518, 109 S.E.2d 354 (S.C. 

1959) (upholding state’s ability to use special purpose districts 
for airport operations without regard to availability of other 
types of structures). See also App. A: State Codes (noting state 
statutory sections governing airports). 

21 See 70 ILL. COMP. STAT. ANN. 1801/20 to 1865/4.6 
(through 2010 Reg. Sess., P.A. 96-1496). 

22 See OKLA. STAT. ANN. tit. 70, § 4305 (through 2011 1st 
Reg. Sess.) (authority to accept grants of federal airport prop-
erty and hold and operate the same). 

23 See IND. CODE ANN. § 21-31-7-1 (through 2010 2d Reg. 
Sess.) (allowing Purdue University to declare all or part of its 
airport public). 

24 N.C. GEN. STAT. ANN. § 116-11 (through 2010, ch. 18) 
(University of North Carolina Board of Governors may create 
airport authority).  

25 See 110 ILL. COMP. STAT. ANN. 400/1 (through P.A. 97-
615, with the exception of P.A. 97-333 and P.A. 97-597, of the 
2011 Reg. Sess.) (power to seek grant to develop airports). 

Compilation of State Airport Authorizing Legislation

Copyright National Academy of Sciences. All rights reserved.

http://www.nap.edu/22735


 6 

or the United States.26 Joint owners typically enter an 
agreement to specify the extent of each party’s financial 
or other participation for the airport. For example, 
Oklahoma state law requires that joint airport owners 
create a joint board to conduct operations, and it dis-
cusses the terms to be included in an agreement.27 A 
joint board (or other designated operator) normally may 
exercise all the airport powers of the participating enti-
ties.  

Private Operators. State law may allow government 
entities to lease a public airport to a private operator to 
conduct operations. The law may impose public pro-
curement requirements in connection with obtaining 
such a lease and may authorize development activities 
for public purposes. In general, state laws require 
leased airports to be maintained as public airports, and 
business arrangements at these airports must be con-
sistent with what the state would have undertaken.28 
When the airport is open to the public, Arizona consid-
ers the lessee to be an agent or instrumentality of gov-
ernment and makes additional police powers available 
to the private operator.29 West Virginia state law also 
provides that airport development may be undertaken 
through a public-private partnership.30  

Secondary Airport Powers. State laws may give to 
entities that do not own airports the authority to exer-
cise specified powers in connection with an airport. 
Typically these entities consist of special purpose dis-
tricts and authorities that have been formed mainly for 
other purposes, including development authorities, fi-
nance authorities or funds, improvement districts or 
economic development entities for transportation or 
other purposes, transit or transportation districts or 
authorities, redevelopment authorities overseeing the 
closure of military bases, and utility districts. While 
they do not own airports, these entities may have au-
thority to assist with an airport’s development, financ-
ing, or other activities. 

B. State Empowerment Provisions 
Airport entities, as units of government, only have 

the authority to act that they receive from the State, 
and statutes providing that authority are drafted to 
address a variety of needs. These statutes empower 
specific airport activities and address common govern-
mental issues. State empowerment provisions tend to 
contain similar language, which reflects common issues 
as well as an early uniform law that some states used 

                                                           
26 For example, see UTAH CODE ANN. 72-10-304 (2010 Gen. 

Sess.) (various entities noted). 
27 See OKLA. STAT. ANN. tit. 3, § 65.15 (through 2010 2d 

Reg. Sess. ch. 479) (stating terms to be included in joint owner-
ship agreement and requiring use of a joint board).  

28 For example, see, e.g., NEV. REV. STAT. ANN. § 494.100 
(through 2009 Reg. Sess. & 2010 Sp. Sess.).  

29 See ARIZ. REV. STAT. ANN. § 28-8424 (through Jan. 11, 
2011, 1st Reg. Sess.).  

30 W. VA. CODE ANN. §§ 17-27-2 (through 2010 2d Ex. Sess.). 

as a model.31 The basic parameters of state empower-
ment provisions are discussed below. 

Public Purpose. State empowerment provisions for 
airport entities typically contain an express provision 
stating that the operation of an airport is a public pur-
pose. At the outset of aviation, local communities chal-
lenged whether owning and operating an airport consti-
tuted an activity that was conducted for a public 
purpose and thus an activity on which government 
could expend public resources. Those cases uniformly 
determined that airport activities had a public purpose. 
Airports are now firmly established as a lawful pursuit 
of government.32 

States can also declare by statute that one or more 
specific airport functions have a public purpose. When 
enumerated by the legislature, those functions can 
include matters such as the planning, acquisition, 
establishment, improvement, equipping, and operation 
of airports; airport property and airport protection 
privileges; eliminating airport hazards; rights-of-way 
for highways and railroads providing airport access; 
airport noise mitigation efforts; and airport bonds.33 
The law may also provide that specific airport entities 
have a public purpose or that a type of airport entity 
has a public purpose. Similarly, it may declare a public 
purpose for state programs, such as state financial 
assistance for airports or a state aeronautics act.34 State 
approaches vary but these express declarations 
establish the public nature of an airport and protect its 
ability to operate as a part of government. 

An established public purpose provides other 
benefits to airport entities as well. For example, public 
entities typically operate under a tax exempt status, 
and when otherwise authorized by state law, airport 
entities have the ability to support their operations 
from tax revenues (as discussed in Section 2.F). They 
also may benefit from immunity provisions that can 
shield government entities from liability (as discussed 
in Section 3). This declaration of public purpose also 
supports an entity’s ability to exercise rights of eminent 
domain to condemn private property when otherwise 
authorized by state law (as discussed in Section 4.C). 
This basic provision in most airport empowering acts 
thus serves a variety of purposes. 

                                                           
31 See also App. A: State Codes (noting uniform law influ-

ences). 
32 See McClintock v. Rosenburg, 127 Or. 698, 273 P. 331 

(1929) (a public airport is for the benefit of the community, not 
any particular individuals, and it is therefore a public enter-
prise); Fine Airport Parking, Inc. v. The City of Tulsa, 2003 OK 
27, 71 P.3d 5 (2003) (what constitutes a public purpose is gen-
erally a legislative matter). 

33 For example, see HAW. REV. STAT. § 261-11 (through 2010 
Reg. & Sp. Sess.) (listed functions have public purpose); MD. 
CODE ANN., TRANSP. § 5-102 (through 2010 Reg. Sess.) (airport 
functions have public purpose). 

34 For example, see MINN. STAT. ANN. §§ 360.011 and 
473.655 (through 2010 2d Sp. Sess.) (aeronautics act has public 
purpose). 
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Extent of Jurisdiction. Airport properties and opera-
tions may cross a variety of local boundary lines, and as 
such the jurisdiction of airport entities may raise con-
flicts with neighboring municipalities. Empowerment 
acts generally address these concerns by discussing the 
scope of the airport entity’s jurisdiction. States may 
permit an airport entity to exercise control over its fa-
cilities whether they are located within or outside of the 
airport entity’s own physical boundaries, the bounda-
ries of adjoining municipalities, or state boundaries. 
Some provide that a given airport entity is under the 
exclusive jurisdiction of the political subdivision con-
trolling it and that no other political subdivision has 
authority over the airport, regardless of where the air-
port is located.35 State statutes have also addressed 
concerns for overlapping jurisdiction by limiting the 
annexation powers of jurisdictions surrounding an air-
port so that the airport cannot be made a part of a 
neighboring entity.36  

States sometimes address overlapping jurisdiction by 
requiring joint action or imposing consent require-
ments. For example, state laws may allow both an air-
port entity and a neighboring local government to exer-
cise authority over roadways near the airport. If an 
airport is located within another entity’s jurisdiction, 
some state laws require that the airport entity obtain 
the other jurisdiction’s consent for certain actions. 
States also may address the power of a neighboring 
jurisdiction to impose fees or taxes on activities at the 
airport; some expressly prevent those measures, while 
others expressly allow them.37  

State laws also may address concerns for autonomy 
and oversight.38 For example, Massachusetts retains a 
degree of oversight authority for airport entities by re-
quiring that rules and regulations be approved by the 
state aeronautics agency.39 Montana state law recog-
nizes that impact and provides that an airport entity‘s 
actions and regulations must be consistent with federal 
requirements.40  

                                                           
35 For example, see DEL. CODE ANN. tit. 2, § 912 (through 

2010, 77 Laws, chs. 1–476 and 2010 tec. corr.). 
36 For example, see KAN. STAT. ANN. § 3-307d (through 2010 

Reg. Sess.). 
37 For examples, see NEB. REV. STAT. § 3-236 (through 2010 

2d Reg. Sess.) (powers over roads and generally); VA. CODE 

ANN. § 5.1-31 (through 2010 Reg. Sess.) (requiring consent of 
neighboring jurisdiction and generally); WASH. REV. CODE ANN. 
§ 14.08.330 (through 2011, chs. 1 & 2) (powers over roads, fees, 
and generally). 

38 In a survey of airport entities, many viewed their man-
agement functions as largely autonomous from other govern-
ment entities. Among those reporting that another entity im-
posed constraints, some reported strong control by another 
government entity but many referred to specific areas, such as 
the adoption of a budget, where the airport entity was obli-
gated to obtain another entity’s approval. See App. B: Ques-
tionnaire Responses. 

39 See MASS. GEN. LAWS ANN. ch. 90, § 51J (through 2010 
Ann. Sess., ch. 392). 

40 See MONT. CODE ANN. § 67-10-301 (2009). 

Drafting Influences. When most states create airport 
empowerment statutes, they enumerate the various 
powers that an airport entity can exercise. This ap-
proach derives from early municipal law principles un-
der which the courts strictly construed a statutory 
grant of government power in favor of the state. That 
principle of construction, known as “Dillon’s Rule,” 
originated in an 1868 case in which Justice John Dillon 
determined that "[M]unicipal corporations owe their 
origin to, and derive their powers and rights wholly 
from, the legislature. It breathes into them the breath 
of life, without which they cannot exist. As it creates, so 
may it destroy. If it may destroy, it may abridge and 
control.”41 Justice Dillon went on to write one of the 
earliest treatises on municipal law,42 which provided 
that while state powers are plenary (except as limited 
by state or federal constitutions), municipalities have 
only the powers that the state expressly grants to them.  

Dillon’s Rule required that municipal powers be spe-
cifically enumerated in state law during the early 20th 
century, when many local airport empowerment 
provisions were originally drafted. Most states later 
modified that rule in favor of broadly construing grants 
of state power to municipalities (subject to state im-
posed restrictions on those powers).43 Regardless of 
when they were drafted, however, state empowerment 
provisions for airport entities tend to reflect this style of 
specifically enumerating authorized activities. 

State empowerment provisions for airport entities 
also tend to reflect the Uniform Airports Act produced 
by the National Conference of Commissioners on Uni-
form State Laws (“National Conference”).44 The Na-
tional Conference produced a Uniform Airports Act in 
1935 that was formally adopted in two states, and its 
basic provisions are reflected in many state laws.45 In 
particular, states incorporate the Uniform Act’s broad 
general provision that “[m]unicipalities, counties, and 
other political subdivisions” [may] “separately or 

                                                           
41 Clinton v. Cedar Rapids and the Mo. River R.R., 24 Iowa 

455, 475, Iowa Sup. LEXIS 45,*12, 30 (June 1868).  
42 JOHN F. DILLON, MUNICIPAL CORPORATIONS (1872). 
43 See State v. Hutchinson, 624 P.2d 1116 (Utah 1980) (re-

jecting Dillon’s Rule); Frayda S. Bluestein, Article; Do North 
Carolina Local Governments Need Home Rule?, N.C. L. REV. 
(2006) (discussing the application of Dillon’s Rule in North 
Carolina). 

44 The National Conference promulgated the Aeronautical 
Regulatory Act in 1935 (App. C, reprinted with permission of 
the National Conference of Commissioners on Uniform State 
Laws), the Aeronautics Act in 1922 (App. E, reprinted with 
permission of the National Conference of Commissioners on 
Uniform State Laws), the Air Licensing Act in 1930 (App. F, 
reprinted with permission of the National Conference of Com-
missioners on Uniform State Laws), and the Aircraft Financial 
Responsibility Act in 1954 (App. G, reprinted with permission 
of the National Conference of Commissioners on Uniform State 
Laws). Its aviation acts were withdrawn, however, as the fed-
eral government began regulating more extensively.  

45 See App. A: State Codes (noting uniform law influences 
by state). 
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jointly…acquire, establish, construct, expand, own, 
lease, control, equip, improve, maintain, operate, regu-
late and police airports and landing fields for the use of 
aircraft, either within or without the geographical lim-
its of such municipalities, counties and other political 
subdivisions….”46  

The Uniform Airports Act addresses a variety of 
other subjects as well that have influenced current 
state laws. It provides that airport lands are “acquired, 
owned, leased, controlled or occupied for public, gov-
ernmental and municipal purposes.”47 Airport property 
can be acquired by “grant, purchase, lease, or other 
means” if the parties can agree, and “otherwise by con-
demnation.”48 The price to acquire property can be paid 
by “appropriation…[or] proceeds from the sale of 
bonds.”49 It allows a municipality to vest authority for 
airport operations and development in an “officer, board 
or body,” but expenses remain the municipality’s re-
sponsibility.50  

The Uniform Airports Act also empowers airport en-
tities to adopt regulations and fix penalties for viola-
tions; establish fees and charges and liens to enforce 
payment; and lease airports or portions of airports for 
limited periods of time, provided the public is not de-
prived of its rightful, equal, and uniform use thereof.51 
It provides that local government may appropriate 
money for airports and cause that money to be raised by 
taxation, and allows airport entities to operate using 
money derived from airport operations.52 It empowers 
airport operators to purchase, lease, or condemn air 
rights to ensure safe approaches, as well as rights or 
easements (for a term of years or perpetually) to place 
suitable navigational marking and lighting in sur-
rounding areas.53 It also provides that when a munici-
pality owns an airport outside its geographical limits, it 
can adopt and enforce police regulations for the air-
port.54  

Consistent with its purpose, the Uniform Airports 
Act states that its provisions are to be interpreted in 
accordance with other applicable laws and consistent 
with other states adopting its provisions.55 Its influence 
has promoted common provisions of law regardless of 
whether a state has formally adopted the Uniform Air-
ports Act.56 These historic approaches under Dillon’s 

                                                           
46 Uniform Airports Act of 1935 § 1 (withdrawn 1943). Re-

printed with permission of the National Conference of Com-
missioners on Uniform State Laws in this digest at App. D. 

47 Id. § 2. 
48 Id. § 3. 
49 Id. § 4. 
50 Id. § 5(a). 
51 See id. § 5(b) and (c). 
52 See id. § 6. 
53 See id. §§ 7–8. 
54 See id. § 6. 
55 See id. §§ 10–12. 
56 See App. A: State Codes (noting uniform law influences 

by state). 

Rule and the Uniform Airports Act continue to influ-
ence the detailed approach of many states when em-
powering airport operations. 

Specific State Provisions. State empowerment provi-
sions tend to implement a variety of common powers in 
addition to those mentioned in the Uniform Airports 
Act. Powers typically include the authority to establish 
fees; impose liens to secure payment; adopt reasonable 
rules, regulations, and airport minimum standards (re-
gardless of where the airport is located); enter con-
tracts; borrow money; issue bonds; pledge revenues to 
pay for bonds; hire employees and consultants; deter-
mine policy; participate in pension plans; prepare budg-
ets; expend funds; lease or otherwise dispose of real 
property; grant concessions in airport facilities for 
commercial purposes or to supply goods and services; 
grant concessions to make available services that the 
municipality or its agent will furnish; appoint airport 
guards or police; fix penalties for violations of legal re-
quirements; receive grants and gifts; obtain loans; make 
surveys and plans; condemn or otherwise acquire real 
or personal property; equip airports; cooperate with the 
federal government; develop projects; purchase materi-
als; use municipal services; and exercise other inciden-
tal powers.57 Some of these powers are discussed in 
more detail elsewhere in this digest. 

In addition to these common powers, some powers of 
an airport entity also derive from the structure under 
which it is organized. For example, airport authorities 
(or corporations) typically have perpetual succession 
and the power to sue and be sued.58 When airports are 
operated by municipalities and special districts (and 
sometimes by other entities), the airport entity often 
has authority to levy and collect taxes for the airport.  

Individual states address a variety of other topics as 
well in state empowerment provisions. Some elaborate 
on the financial powers that an airport entity may exer-
cise in addition to a general authorization to collect 
rates and charges or issue bonds. For example, many 
states impose, or may empower airport entities to im-
pose and collect, a tax on aviation fuel.59 In Alabama 
and Washington, statutes specifically authorize airport 
entities to impose customer facility charges in connec-
tion with rental cars or passenger facility charges pur-
suant to the federal program.60 Kentucky state law 
specifies measures for addressing financial risks at 

                                                           
57 See App. A: State Codes (noting citations for state em-

powerment provisions). For an example of how these provisions 
may be drafted, see GA. CODE ANN. § 6-4-7 (through 2010 Reg. 
Sess.). 

58 For example, see ARK. CODE ANN. § 14-362-104 (through 
2010 Fis. Sess., incl. ARK. CODE REV. COMM. to Sept. 30, 2010). 

59 For example, see ARK. CODE ANN. § 14-362-109 (through 
2010 Fis. Sess., incl. ARK. CODE REV. COMM. to Sept. 30, 2010). 

60 For example, see ALA. CODE § 4-2A-6 (through 2010 1st 
Sp. Sess.) (passenger facility charges); WASH. REV. CODE ANN. 
§ 14.08.120 (2011 Leg., May 31, 2011) (customer facility 
charge). 
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airports, by stating that airport entities may procure 
insurance or become a self-funded insurer.61  

Other state provisions elaborate on an airport en-
tity’s operational authority. For example, Vermont state 
law provides that some airports may be operated 
seasonally.62 California and New York state laws 
expressly authorize airport entities to regulate 
commercial aircraft maintenance or repairs on their 
premises or to buy and sell fuel, aircraft parts, and 
repair services.63 Alabama provides for an airport entity 
to operate a sewage system or other utility system in 
furtherance of the airport.64  

Some state empowerment provisions elaborate on an 
airport’s role in regulating or developing surface 
transportation to access the airport. Airport entities 
generally have authority to enforce traffic rules and 
maintain intermodal access to some degree. Under 
Mississippi law some airports have the authority to 
control all streets within a fixed distance from the 
airport or construct necessary facilities in areas 
surrounding the airport.65 Airport entities also may 
have authority to operate other types of transportation 
facilities for passengers or cargo or both, such as 
railways and bus systems.66 

Many states specifically empower an airport entity 
to pursue commercial activities in addition to its airport 
operations.67 For example, in various states the laws 
provide that an airport entity can pursue 
manufacturing plants, industrial plants, retail shopping 
areas, exhibits, and exhibitions; warehouse distribution 
facilities and facilities for training, offices, and other 
support; hotels and factories; public parks and 
restaurants; parking lots, motels, and gas stations; 
space for recreation, trade, sporting events, and public 
meetings; access toll roads; the selling of water services; 
the operation of water and sewage utility systems; edu-
cational institutions; and residential structures. Some 
laws also provide for the ability to maintain a foreign 
trade zone at or near the airport or pursue leases for 

                                                           
61 See KY. REV. STAT. ANN. § 183.120 (2010). 
62 See VT. STAT. ANN. tit. 5, § 808 (2009–2010 Adj. Sess.) 

(seasonal operations).  
63 See CAL. GOV’T CODE § 50474.5 (2010 Reg. Sess., 2009–

2010 1st–8th Ex. Sess.) (repairs); N.Y. GEN. MUN. LAW § 352 
(McKinney, L.2010) (parts and services). 

64 For example, see ALA. CODE § 4-3-11 (through 2011 Reg. 
Sess.) (sewage and utility systems). 

65 See MINN. STAT. ANN. § 360.038 (through 2010 2d Sp. 
Sess.) (roadways). 

66 For example, see MISS. CODE ANN. § 61-3-15 (through 
2010 Reg. & 1st & 2d Ex. Sess.) (development of intermodal 
facilities for passengers and cargo). 

67 Forty-four out of 46 airports responding to the survey at 
App. B reported that they have the legal authority to award 
concessions for business activities at the airport that may com-
pete with other businesses in the vicinity. State authorizing 
provisions for these activities are contained in the code sections 
set forth at App. A: State Codes (noting citations for state em-
powerment provisions).  

agriculture or oil and gas development.68 States also 
may prohibit some of these commercial activities, and 
private providers can challenge whether the airport 
entity has authority to conduct activities in competition 
with them.69 

All of these elements—the airport’s public purpose 
and other governmental attributes, the scope of its ju-
risdiction, traditional legislative drafting styles, and 
specific airport-related policies—create the grant of 
state powers that an airport entity may exercise. That 
grant is essential; while courts may interpret it broadly, 
statutory authority must still support an airport en-
tity’s actions or they will be considered void. Govern-
ment entities have no power to act if a power has not 
been granted or if their actions contravene state law 
requirements. Thus the airport entity must conduct its 
operations and comply with federal obligations based on 
the scope of its empowering legislation.70  

II. ESTABLISHING STATE POLICIES FOR AIRPORTS 

In many areas that relate to interstate transporta-
tion, federal legislation now preempts state regulation 
over airports. Yet that federal policy does not supplant 
a state’s ability to establish a variety of local policies 
and priorities for its airports. State laws assert these 
interests through a state aeronautics agency that ad-
ministers aviation policy in varying degrees. The 
agency’s roles can include an oversight function for air-
ports, investigation, licensing, authority to direct the 
flow of federal funds to local airports, and administer-
ing local funding mechanisms to complement federal 
support. This state authority can preempt the powers of 
local airport entities. States may assert aviation policies 
through other laws as well. Most commonly, states ad-
vance such interests through tax measures addressing 
airports and businesses that benefit from airports. 

                                                           
68 For example, see MASS. GEN. LAWS ANN. ch. 91 App., § 1-

3 (through 2010 Ann. Sess., ch. 392) (foreign trade zone); KAN. 
STAT. ANN. § 27-320 (through 2010 Reg. Sess.) (oil and gas). 

69 For example, see Brown Flying School, Inc. v. Terre 
Haute Int’l Airport Auth., 911 N.E.2d 735 (Ind. App. Aug. 21, 
2009) (flying school’s complaint that airport entity lacked 
statutory authority to operate competing flight school dis-
missed on procedural grounds). See also § 3.B, infra (regarding 
antitrust issues). 

70 For example, see Airport Auth. of City of St. Marys v. City 
of St. Marys, 297 Ga. App. 645, 678 S.E.2d 103 (2009) (city’s 
statutory authority allowed it to exclude airport authority from 
discussions concerning relocation of airport, and as such city 
did not violate any law or contract). See also § 3, infra, regard-
ing the effect of empowerment provisions on an airport entity’s 
liabilities and immunities; Comair, Inc. v. Lexington-Fayette 
Urban County Airport Corp., 295 S.W.3d 91 (Ky. 2009) (exam-
ining in part powers conveyed by airport board’s state author-
izing statutes to determine whether board entitled to sovereign 
immunity to protect against tort liability in crash of commuter 
jet).  
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A. State Aeronautics Agencies 
Most states have created a state agency or depart-

ment that, to varying degrees, oversees aeronautics and 
administers aviation policies statewide. Similar to em-
powering provisions for airport entities, empowering 
provisions for state aeronautics agencies also reflect 
common drafting influences. In particular, many of 
these statutes are patterned on a uniform law produced 
by the National Conference, the Uniform Aeronautical 
Regulatory Act of 1935.71 This Act was adopted in three 
states, but its influence can be seen in the laws of many 
states.72  

The Uniform Act establishes the basic role of an 
aeronautics agency. It first defines many aeronautics 
terms and offers guidance for forming a state aeronau-
tics function, such as by providing methods for appoint-
ing a board and specifying its powers.73 It then provides 
that an aeronautics agency has authority to supervise 
aeronautics generally within the state, which includes 
the location and establishment of airports and other air 
navigation facilities. The Uniform Act allows an aero-
nautics agency to adopt rules and regulations, establish 
minimum aeronautical standards consistent with fed-
eral law, enforce its own requirements, and in general 
develop and promote aeronautics.74  

The Uniform Act also gives an aeronautics agency 
other specific powers and duties. The agency can con-
duct investigations and hold hearings concerning avia-
tion using procedures as stated in the Uniform Act. 
Aeronautics employees and all municipal law enforce-
ment officers have the authority to enforce the Act, in-
cluding by injunction. They are authorized to conduct 
inspections of airport facilities at reasonable hours. A 
person who violates the Act, or any rules, regulations, 
or orders promulgated under it, is guilty of a misde-
meanor and subject to fines and imprisonment. As with 
other uniform laws, the Act is to be interpreted in a 
manner consistent with the other states that adopt it.75 

The aeronautics laws of many states reflect the 
broad powers and specific responsibilities established in 
the Uniform Act.76 Typically, a state aeronautics agency 
can exercise regulatory powers and supervise state 
aeronautics activities (whether or not it can own and 
operate airports) by issuing rules, regulations, mini-
mum standards, and orders. Aeronautics agencies gen-
erally have the ability to work with federal and local 
government to foster air commerce and oversee a 
statewide system of airports (in coordination with the 
federal system). Aeronautics agencies may draft legisla-

                                                           
71 Reproduced in App. C with permission of the National 

Conference of Commissioners of Uniform Laws. 
72 See App. A: State Codes (noting states with aeronautics 

act provisions). 
73 See Unif. Aeronautical Regulatory Act § 1. 
74 See id. §§ 1 and 5. 
75 See id. § 16. 
76 See App. A: State Codes (noting state aeronautics act 

provisions and uniform law influences). 

tion regarding aeronautics and participate in aeronau-
tics litigation and agency hearings. 

State aeronautics agencies often may conduct inves-
tigations and hearings on aeronautics issues and have 
authority to inspect airport facilities. They are empow-
ered to enforce state aeronautics requirements by police 
power (through designated employees) or by obtaining 
an injunction, and violations of a state’s aeronautics act 
are normally a misdemeanor. Often these agencies may 
publish charts and airport directories, regulate safety, 
conduct studies, issue reports, enter contracts, employ 
personnel and consultants, purchase materials, and 
impose charges. These agencies are usually funded 
through appropriations, grants, gifts, and fees. Some 
states also give their aeronautics agencies authority to 
condemn or acquire lands and airport protection privi-
leges, or to assist municipalities with those measures 
and with local zoning requirements.  

State statutes have been known to include other spe-
cific powers within the role of an aeronautics agency as 
well. For example, some statutes provide aeronautics 
agencies with specific authority to help develop air ser-
vice through the use of air marketing grants, feasibility 
studies, and statewide marketing programs; authorize 
them to create partnerships with military and aero-
space industries; or empower them to provide financial 
assistance to support industrial and other compatible 
development at airports.77 States may also give their 
aeronautics agencies a role in regulating specific activi-
ties, such as airport emergency plans, civil defense ac-
tivities, spaceports, airport snow removal, or input on 
security plans at airports. 

These statewide powers over aeronautics can sub-
stantially impact an airport entity. They can have a 
preemptive effect on actions by local government simi-
lar to the way that federal aviation regulations can pre-
empt both state and local action. Federal regulation is 
preemptive when federal statutes expressly so provide, 
or when preemption can be implied because state and 
local laws would either conflict with the federal regula-
tion or the federal regulation occupies the field to the 
point that it leaves no room for the exercise of concur-
rent powers.78 Statewide aviation powers create a role 
for the state and normally local legislation cannot con-
tradict the terms and policy of state legislation. Local 
actions are preempted to the extent that they conflict 
with broad state powers.79 

                                                           
77 For example, see MINN. STAT. ANN. § 360.0151 (through 

2010 2d Sp. Sess.) (marketing programs); FLA. STAT. ANN.  
§ 332.006 (2011 1st Reg. Sess.) (industrial uses). 

78 See Cipollone v. Liggett Group, Inc., 505 U.S. 504, 112 S. 
Ct. 2608, 120 L. Ed. 2d 407 (1992). 

79 See Garden State Farms, Inc. v. Bay, 146 N.J. Super. 438, 
370 A.2d 37, 39 (1977) (“[a] municipality may not contradict a 
policy the Legislature establishes”); Township of Readington v. 
Solberg Aviation Co., 409 N.J. Super. 282, 976 A.2d 1100 
(2009) (state aviation act could have a preemptive effect on 
conflicting local legislation); City of Burbank v. Burbank-
Glendale-Pasadena Airport Auth., 113 Cal. App. 4th 465, 6 
Cal. Rptr. 3d 367 (2003) (determining that local restrictions 
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State aeronautics agencies thus provide the state 
with a means of asserting state policy and oversight in 
areas that involve local concerns, although in practice, 
an agency’s actual operations may vary.80 Aeronautics 
agencies may be most active in asserting state policy 
under their roles related to licensing and funding air-
ports.  

B. Licensing Airports 
State licensing statutes often reflect the influence of 

the previously mentioned Uniform Aeronautical Regu-
latory Act of 1935.81 Under the Uniform Act, an aero-
nautics agency may license airports82 and may prohibit 
landings at locations other than at an airport.83 The Act 
also imposes a licensing process under which airport 
entities must submit a license application to the 
agency.84 The aeronautics agency may reject an airport 
entity’s license application, or it may issue orders re-
quiring or prohibiting certain things to be done.85 The 
agency also may order that an airport be closed until its 
requirements are met. The Uniform Act provides that 
an aeronautics agency must state the reasons for its 
licensing actions and disclose any acts that an airport 
entity must take in order to obtain a license approval 
(or the modification of an agency order). It also includes 
an appeal process.86  

States typically include a licensing role within their 
state aeronautics agency that reflects the Uniform Act’s 
basic structure.87 Normally a state aeronautics agency 
must initially approve the site for an airport by issuing 
a certificate of approval. State statutes may include 
criteria to govern the agency’s evaluation of a site, such 
as the degree to which it conforms to a statewide plan, 
location, master plan considerations, future expansion 
ability, and the nature of the site’s terrain, noise issues, 
and proximity to other airports.88  

                                                                                              
imposed on airport by voter initiative not effective because 
state aeronautics legislation determined to relate to a matter of 
statewide concern, thus precluding initiative measures on the 
subject); Somerset Air Service v. Township of Bedminster, 2007 
WL 1774058 (N.J. Super. A.D. June 21, 2007) (state statute 
makes local zoning regulations inoperative so far as inconsis-
tent with state act).  

80 See App. A: State Codes (noting state aeronautics act 
provisions). Two of the respondents to the survey at App. B: 
Questionnaire Responses noted that their state aeronautics 
acts are currently under revision. 

81 Reproduced in App. C with permission of the National 
Conference of Commissioners of Uniform Laws. 

82 Uniform Aeronautical Regulatory Act of 1935 § 9. 
83 Id. 
84 Id. 
85 Id. § 10. 
86 Id. §§ 11–13. 
87 The Uniform Aeronautical Regulatory Act contained 

these powers and influenced the laws in many states. See App. 
A: State Codes (noting states with aeronautics act provisions). 

88 For example, see IOWA CODE ANN. § 328.19 (through 2011 
Reg. Sess., July 5, 2001). 

State laws then often empower an aeronautics 
agency to issue an operating license and take other li-
censing actions, such as renewals and revocations. The 
aeronautics agency may be required to conduct a public 
hearing when taking these licensing actions. State laws 
also may specify criteria for revocation actions, such as 
failure to comply with state regulations, site abandon-
ment, or a determination of unsafe conditions. Consis-
tent with the Uniform Act, in most states if an aeronau-
tics agency determines to deny an application or issue a 
revocation, it must state its reasons for taking the ac-
tion and disclose any requirements to be met to reverse 
the action. Some states also exempt specific airports 
from licensing requirements, such as private airports, 
federal airports, public airports holding federal certifi-
cates, or agricultural airports.  

States may express a variety of other policies in their 
licensing provisions as well. For example, West Virginia 
state law expands the role of its aeronautics agency in 
connection with making rules for an airport’s design, 
location, construction, and operation.89 States may em-
power their aeronautics agencies to close an airport 
runway or taxiway, or allow landing areas on beaches, 
or oversee a specific airport development such as the 
O’Hare Modernization Program.90 State agencies may 
also retain authority to license heliports or establish 
emergency landing fields.91 As previously noted, these 
licensing powers prevail over any conflicting actions by 
local government.92 The state thus implements local 
aviation policy through its various licensing actions.93 

C. Channeling Federal Funds 
Federal grants constitute an important source of 

funding for airport entities. While the federal govern-
ment provides the funds, however, states can promote 
local policies by empowering a state aeronautics agency 
(or other state agency) to direct how local airport enti-

                                                           
89 W. VA. CODE ANN. § 29-2A-3 (through 2010 2d Ex. Sess.). 
90 See description of O’Hare Modernization Program at 

http://www.cityofchicago.org/city/en/depts/doa/provdrs/omp. 
html. For another example, see CAL. PUB. UTIL. CODE § 21605 
(through 2010 Reg. Sess., 2009–2010 1st–8th Ex. Sess.) (run-
ways and taxiways). 

91 For example, see CONN. GEN. STAT. § 13b-46 (through 
Jan. 1, 2011, Gen. St., Rev.) (heliports and other functions). 

92 See § 2.A, infra; See also Garden State Farms, Inc. v. 
Mayor Louis Bay II, 146 N.J. Super., 438, 370 A.2d 37 (1977). 

93 Federal law recognizes a state’s licensing powers over 
airport locations. For example, federal grant assurance obliga-
tions require that local airport plans be “reasonably consistent” 
with the plans of public agencies authorized by the state where 
an airport project is located. See Grant Assurance No. 6, 
http://www.faa.gov/airports/aip;grant_assurances/media/ 
airport_sponsor_assurance.pdf. However, typically the federal 
government has not permitted local governments that are not 
airport proprietors to exercise control over an airport’s aero-
nautical activities through licensing measures; instead such 
actions may be considered preempted by federal law. See 
Tweed-New Haven Airport Auth. v. Town of East Haven, 582 
F. Supp. 2d 261 (D. Conn. 2008).  
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ties may apply for and receive federal grants. In states 
taking this approach, these acts, known as “channeling 
acts,” often require that airport entities first obtain 
state approval to apply for the grant and then receive 
the funding through the state.  

State channeling laws typically give an aeronautics 
agency authority to approve what projects may be sub-
mitted for federal grant funding as well as authority to 
approve the grant application itself. Normally they em-
power both the state and the agency to enter the federal 
agreements required to obtain the funding. The airport 
entity also enters an agreement with the aeronautics 
agency, and the state then acts as the airport entity’s 
agent to seek and disburse the funds. States with chan-
neling acts may also empower the aeronautics agency to 
enter construction contracts on behalf of an airport en-
tity and to supervise the work performed at the airport. 
The aeronautics agency normally must conduct these 
activities in compliance with state contracting laws ex-
cept as otherwise prescribed by federal authorities. 

States that adopt channeling acts may also make an 
exception for specific airport entities within the state, 
allowing them to apply for federal grants directly, such 
as for specified commercial service airports, regional 
airport authorities, airports certificated under 14 Code 
of Federal Regulations (C.F.R.) Part 139,94 or reliever 
airports.95 In these states, if an airport entity is empow-
ered to pursue federal funding as the principal, it usu-
ally also has the option to appoint the state aeronautics 
agency as its agent. When a state acts as an airport 
entity’s agent to receive federal funds, the state might 
also be empowered to assume liabilities for the airport 
entity to some extent, such as by entering an indemnity 
agreement on behalf of the airport entity concerning the 
title to affected land.96 States that have adopted chan-
neling acts include some or all of these powers. Actual 
practices vary, but to the extent the state exercises this 
power, its aeronautics agency can act as a statewide 
administrator of federal funding to help implement 
state planning and policy objectives. 

D. State Assistance 
States also empower an aeronautics agency (or other 

state agency) to provide state resources to local airport 
entities. The revenues to fund these programs may 
come from state appropriations or from other revenues 
that the state receives, such as revenues from aviation 
fuel taxes and taxes on flight property; revenues from 
the operation of state facilities or services, the sale of 
seized or abandoned aircraft, and from state registra-
tion and licensing programs; the payment of penalties 
and sales of surplus property; the issuance of bonds; 
and gifts and donations. In addition to providing fund-
ing to local airports, state laws also authorize state 

                                                           
94 http://www.faa.gov/airports/airport_safety/part139_cert/. 
95 For example, see TEX. TRANSP. CODE ANN. § 21.114 

(Vernon, through 2011 Reg. Sess., ch. 41) (reliever airports). 
96 For example, see S.D. CODIFIED LAWS § 50-7-19 (through 

2010 Reg. Sess.). 

aeronautics agencies to provide engineering and other 
technical assistance (with or without charge).97 

Under a state grant program, an aeronautics agency 
may offer applicants independent state grants or 
“matching funds” in support of federal grant require-
ments. When determining whether to make these funds 
available to an airport entity, state laws require state 
agencies to consider specific eligibility criteria.  For ex-
ample, the law may limit the amount of funding avail-
able for a single project or for a given type of airport 
based on its size. States may indicate available uses for 
matching funds, or they may mandate the useful life of 
an airport receiving funding. States may also expressly 
allocate portions of this state funding to the airport 
where the revenues originated.98  

State grant programs generally focus on funding for 
airport development, but they also may fund other air-
port activities. For example, in various states, the law 
makes funding available for airport access projects, 
noise mitigation projects, programs for aviation safety 
and education, and airport planning projects. State law 
also may make local grants available in support of an 
airport entity’s air service and marketing activities, 
such as grants for air carrier recruitment programs, 
marketing activities, and air service subsidy programs 
for small communities.99  

Similar to federal grant programs, state grant pro-
grams may impose conditions on funding recipients. For 
example, in Illinois, state grant covenants obligate air-
port entities to remain open for public use for 20 
years.100 In Wyoming, the law allows the aeronautics 
agency to enforce proper maintenance at an airport 
receiving a state grant.101 In Tennessee, the state aero-
nautics agency may supervise a project funded by a 
local grant, or construction may be subject to the state’s 
technical design coordination and approval.102 Local 
grants may be conditioned on the airport entity acquir-
ing title to property, establishing zoning authority to 
protect the airport, or charging landing fees on an equal 
basis to all airport users. Washington state law requires 

                                                           
97 For example, see OR. REV. STAT. ANN. § 836.010 (through 

2010 Sp. Sess.). 
98 For examples, see UTAH CODE ANN. § 72-10-202 (through 

2010 Gen. Sess.) (size); FLA. STAT. ANN. § 332.006 (through 
2010 2d Reg. Sess., ch. 274 & 2010 Sp. A. Sess., ch. 283) (uses 
stated); N.H. REV. STAT. ANN. § 422:36 (through 2010 Reg. 
Sess., ch. 381 & 2010 Sp. Sess., ch. 1) (where revenues origi-
nate). 

99 For example, see 20 ILL. COMP. STAT. ANN. 3958/15 and 
3958/25 (through 2010 Reg. Sess., P.A. 96-1496) (recruitment); 
ME. REV. STAT. ANN. tit. 6, § 19 (through 2009 2d Reg. Sess.) 
(air service). 

100 See 620 ILL. COMP. STAT. ANN. 5/34 (through 2010 Reg. 
Sess., P.A. 96-1496). 

101 See WYO. STAT. ANN. § 10-3-201 (through 2010 Bud. 
Sess.). 

102 See TENN. CODE ANN. § 42-2-203 (through 2010 1st Ex. 
Sess. & 2010 Reg. Sess.). 
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the repayment of state assistance as a penalty for some 
violations of state grant covenants.103 

State assistance programs may also include a revolv-
ing loan program giving airport entities access to a spe-
cific fund. Under these programs, loans may be subject 
to stated durations, interest rates, and other require-
ments, and if airport entities do not repay loans as re-
quired, the state may be empowered to withhold those 
funds from other amounts that the state may be obli-
gated to pay to the airport entity. As with state grant 
programs, state aeronautics agencies may impose eligi-
bility requirements on revolving loan programs and 
limit the entities and projects on which funds may be 
expended. Other application requirements may be 
specified as well.104 

E. Other State-Authorized Assistance for Airports 
Laws in every state support airport development and 

operations by authorizing airport entities to obtain 
funding from a variety of other sources. Some of those 
sources are not expressly reserved for aviation pur-
poses. For example, state laws generally authorize mu-
nicipalities to assist airport entities by gift, lease, loan, 
appropriation, or by issuing bonds, whether or not the 
municipalities own an airport. The law may authorize 
municipalities to enter cost-sharing agreements with 
airport entities as well.105 State laws also typically pro-
vide that when municipalities participate in an airport 
authority, they may make contributions to the author-
ity (or are obligated to levy taxes on its behalf). 

Airport entities may also have access to funding 
through development or finance authorities created for 
purposes such as industrial development, economic de-
velopment, or transportation. Funding through these 
agencies may rely primarily on the issuance of bonds.106 
The state also may provide airport entities with access 
to funds created for specific reasons, such as funds 
maintained to support the fishing industry, a ‘counter-
cyclical’ stabilization fund, or specific disaster relief 
funds. In some instances, states also may provide for 
the use of public-private partnerships to carry out air-
port projects.107 Among other examples, states may re-
quire certain airport entities to assist other airports by 
distributions of unneeded equipment. State law may 

                                                           
103For example, see KY. REV. STAT. ANN. § 183.764; MINN. 

STAT. ANN. § 360.021 (zoning requirements); WASH. REV. CODE 

ANN. § 47.68.090 (through 2011, May 31, 2011) (repayment). 
104 For example, see IND. CODE ANN. §§ 8-21-11-8 (through 

2010 2d Reg. Sess.). 
105 For example, see WASH. REV. CODE ANN. § 14.08.310 

(through 2011, ch. 1 & 2). 
106 For example, see ARIZ. REV. STAT. ANN. §§ 35-701, 41-

4501 (through Jan. 11, 2011, 1st Reg. Sess.). 
107 For example, see N.J. STAT. ANN. § 34:1B-7.13 (through 

L.2011 c. 140 and J.R. No. 8) (providing for certain public-
private partnerships). 

allow an adjoining state to provide funding for airport 
development or operations.108   

State laws also authorize airport entities to generate 
their own revenues or implement other funding meas-
ures.109 Airport entities can collect rents and charges 
and use their own revenues to support airport develop-
ment and operations. The state may also give some air-
port entities authority to levy taxes and spend tax pro-
ceeds for airport purposes. These airport entities may 
be municipalities with general government responsibili-
ties, including taxing authority, or state laws may pro-
vide that an airport entity is a special district or other 
entity that has an independent authority to levy taxes 
and issue bonds.110  

State laws typically authorize airport entities to ob-
tain financing by issuing bonds as well. Government 
bonds are subject to detailed legal requirements, but in 
general, airport entities are authorized to incur debt, 
issue obligations, and give security for those obliga-
tions. Airport entities generally issue revenue bonds 
(secured by airport revenues) or general obligation 
bonds (secured by taxes), but state laws often expressly 
allow them to participate in other types of debt obliga-
tions as well, such as refunding bonds, notes, warrants, 
tax or grant anticipation notes, revenue certificates, 
interest rate swaps, hedges, credit enhancement facili-
ties, loan contracts, and other obligations. California 
state law also provides that airport entities have access 
to private sector investment capital.111 

State laws can permit a variety of options for secur-
ing bond obligations. Typically obligations may be se-
cured by airport revenues, and in connection with that 
commitment states may also provide that the airport 
entity cannot change its fixed contract revenues while 
the commitment is in effect.112 General obligation bonds 
issued for the benefit of an airport are secured by a 
general tax levy, and they typically rely on the credit of 
a larger municipality. A state also may allow bonds to 
be secured by a mortgage on airport facilities, and in 
such a case, the bondholders may have a right to fore-
close in the event of a default and petition the court to 

                                                           
108 For example, see ARIZ. REV. STAT. ANN. § 28-8422 

(through Jan. 11, 2011, 1st Reg. Sess.) (adjoining state); COLO. 
REV. STAT. ANN. § 43-10-110.7 (through 2011 1st Reg. Sess.) 
(city and county of Denver to convey unneeded equipment to 
aeronautics division for redistribution). 

109 Passenger facility charges are a significant source of 
revenue to some airports, but as a federal program they are not 
discussed in this study. Customer facility charges used to fund 
car rental facilities are discussed in § 5, infra. 

110 For example, see GA. CODE ANN. § 48-8-111 (through 
2010 Reg. Sess.) (raising revenues through sales and use 
taxes); W. VA. CODE ANN. § 7-11B-3 (through 2010 2d Ex. 
Sess.) (airport participation in state tax increment financing 
act); 70 ILL. COMP. STAT. ANN. 5/13 (through 2010 Reg. Sess., 
P.A. 96-1496) (providing taxing authority to airport). 

111 CAL. GOV’T CODE § 5956.2 (through 2010 Reg. Sess., 
2009–2010 1st–8th Ex. Sess.). 

112 For example, see TENN. CODE ANN. § 42-5-115 (through 
2010 1st Ex. Sess. & 2010 Reg. Sess.). 
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appoint a receiver to operate the airport. Conversely, a 
state may expressly prohibit an airport entity from 
mortgaging airport property in connection with 
bonds.113  

State laws may impose a number of requirements on 
bonds issued for an airport. These bonds are typically 
tax-free under state law, but some states impose spe-
cific taxes such as transfer or franchise taxes.114 States 
typically place limitations on how much debt a govern-
ment entity may incur, and airport bond issuances may 
or may not be subject to limitations on authorized in-
debtedness.115 State laws may impose covenants on air-
port entities concerning the issuance of bonds, such as 
covenants requiring them to procure insurance or main-
tain adequate rentals. Many other common require-
ments apply to issuing government bonds. Airport-
specific laws regarding issuing bonds normally are con-
strued consistent with a state’s other applicable laws.116  

State laws may expressly authorize airport entities 
to use bond issuances for a specific purpose. For exam-
ple, states may permit airport entities to issue special 
facility bonds, which finance a tenant facility based on 
entering a long-term lease. The law may impose addi-
tional requirements. Under Minnesota state law, when 
these bonds are issued for the benefit of an airline, the 
airline must maintain its headquarters in that location 
and take other steps to expand its facilities and ser-
vices, prevent job loss, promote economic activity, and 
ensure growth and diversification of the tax base.117 
Special facility bonds may be issued for a variety of 
revenue-producing facilities at airports, but their use 
may be less common under recent case law.118  

In some instances, state laws may allow an airport 
division to use resources that are generated by the 
other operations of its parent entity. For example, Kan-

                                                           
113 See N.M. STAT. ANN. § 3-39-13 (through 2010 2d Reg. 

Sess. & 2d Sp. Sess.) (permitting foreclosure); IND. CODE ANN. 
§ 8-21-9-26 (through 2011 Pub. Law, June 28, 2011) (prohibit-
ing mortgage). 

114 For example, see W. VA. CODE ANN. § 13-2D-12 (through 
2011 2d Extra Sess.) (airport development bond revenues ex-
empt from taxation except transfer and other specified taxes). 

115 For example, see OHIO REV. CODE ANN. § 133.05 
(through 2010, filed with Sec. of State Jan. 26, 2011). 

116 For example, see S.D. CODIFIED LAWS § 50-8-12 (through 
2010 Reg. Sess.); S.C. CODE ANN. § 55-9-20 (2010 Reg. Sess.). 

117 See MINN. STAT. ANN. § 473.6021 (through 2010 2d Sp. 
Sess.). 

118 See Wilmington Trust Co. v. County of Allegheny, 2005 
U.S. Dist. LEXIS 19618 (W.D. Penn. Sept. 9, 2005) (holding 
airport entity terminated lease subject to special facility fi-
nancing based on provisions allowing termination in the event 
of bankruptcy filing, and determining that while a subsequent 
lease was entered without providing for payment to bondhold-
ers, plaintiff did not have a Section 1983 action for deprivation 
of a property interest; related state claims were dismissed for 
lack of jurisdiction); Wilmington Trust Co. v. County of Alle-
gheny, 640 F. Supp. 2d 643 (W.D. Pa. 2009) (denying bond-
holder claims based on trespass, contract, and duty to bond-
holders in connection with special facility financing). 

sas state law authorizes a municipality to pay for air-
port operations from the revenues of a public utility. 
The municipality may pay for airport expenses from the 
earnings of its water and electric plants when revenues 
are not needed for those operations, and the municipal-
ity may adjust water and electric rates to pay for air-
port costs and bonds.119 Other financing alternatives 
may be available to airports, and in general, state laws 
tend to provide a broad range of alternatives to support 
airport development and operations. 

F. Tax Measures at Airports 
States also express their aviation policies through 

tax measures. When addressing tax issues for the air-
port entity itself, states generally recognize the gov-
ernmental nature of the entity and promote airport ac-
tivities by exempting airport property and income from 
state and local taxes. Generally this is true even when 
an airport is owned by an adjoining state. If an airport 
entity owns property that it does not use for the pur-
poses of a public airport, however, such as property 
used for residential, commercial, or industrial purposes, 
that portion of the property may be subject to taxa-
tion.120 State laws also may make an airport entity sub-
ject to payments in lieu of taxes, such as payments in 
connection with school districts.121  

The state may implement a variety of other airport-
specific policies through the tax law that it applies to 
airport entities. For example, in Wyoming, state airport 
property may only be tax exempt when charges for the 
use of airport facilities do not exceed the cost of opera-
tions and maintenance.122 Privately owned airports may 
be subject to taxation, or state laws may permit tax 
exemptions based on a local vote, or for specific areas 
such as runways and taxiways, or when a privately 
owned, public-use airport is available for use without 
charge.123 State laws typically exempt an airport en-
tity’s purchases from sales and use taxes.124 In general, 
state tax policies normally remove tax burdens from 
public airports.125 
                                                           

119 See KAN. STAT. ANN. § 3-127 (through 2010 Reg. Sess.). 
120 For example, see NEV. REV. STAT. ANN. § 361.157 

(through 2009 Reg. Sess. & 2010 Sp. Sess.). 
121 For example, see N.H. REV. STAT. ANN. § 423:9 (through 

2010 Reg. Sess., ch. 381 & 2010 Sp. Sess., ch.1). 
122 See WYO. STAT. ANN. § 39-11-105 (through 2010 Bud. 

Sess.). 
123 For example, see TENN. CODE ANN. § 67-5-219 (through 

2011 1st Reg. Sess.) (exempting runway and apron areas of 
private public-use airports). 

124 For example, see N.D. CENTURY CODE § 57-43.1-08 
(through 2009 Reg. Sess.) (fuel used in construction subject to 
tax refund). 

125 This policy also is consistent with federal requirements 
that prohibit an airport entity from diverting airport revenues 
to nonairport uses, and the federal government gives closer 
scrutiny to an airport entity’s transfers to other government 
entities. See 49 U.S.C.A. §§ 47107(l) and 47113; Policy and 
Procedures Concerning the Use of Airport Revenue, 64 Fed. 
Reg. 7696 (Feb. 16, 1999).  
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State tax policies regarding airports can also affect a 
variety of private interests that benefit from airport 
operations. These private interests may be subject to 
state or local taxes or charges, or they may benefit from 
tax immunities or exemptions. For example, states may 
impose a tax on airport tenants’ real and personal prop-
erty and on the privilege of using public airport prop-
erty under a lease agreement.126 They may expressly 
tax some commercial functions at an airport, such as tie 
down spaces or leasehold improvements, and they also 
may require airport tenants to make payments in lieu 
of taxes (especially when development is not aviation-
related).127 Some states, however, exempt tenant leased 
property from privilege taxes if the property is being 
used for public purposes, such as with concessionaires 
providing services to the public or fixed base operators 
providing aeronautical services.128  

States also generally impose personal property taxes 
on privately owned aviation equipment, such as by im-
posing airline flight property taxes, a utility tax or ex-
cise tax on aircraft, or taxes on aircraft that are based 
in the state.129 Various states may create specific ex-
emptions as well, such as for equipment used in making 
transient use of the airspace, government aircraft, col-
lector and recreational aircraft, agricultural aircraft, 
hot air balloons, and other specifically identified opera-
tions. State laws also may impose taxes on other private 
activities at airports, such as providing parking facili-
ties at or near the airport, use of the airport by ground 
transportation vehicles, and car rental charges at air-

                                                           
126 For example, see MINN. STAT. ANN. § 360.521 (through 

2010 2d Sp. Sess.) (tax on airline aircraft). 
127 For example, see CONN. GEN. STAT. § 12-19a (through 

2011 Jan. Reg. Sess., June Sp. Sess. and Oct. Sp. Sess.) (requir-
ing certain payments in lieu of taxes). 

128 For example, see UTAH CODE ANN. § 59-4-101 (through 
2010 Gen. Sess.) (concessionaire exemption); MINN. STAT. ANN. 
§ 272.01 (through 2010 2d Sp. Sess.) (FBO exemption). See, 
e.g., Lehigh-Northampton Airport Auth. v. Lehigh County Bd. 
of Assessment, 585 Pa. 657, 889 A.2d 1168 (2005) (hangar 
space used by commercial service airlines was within airport 
authority’s governmental purpose and immune from property 
taxation; immunity from property taxation was assumed 
unless authority acted outside of its authorized governmental 
purposes); City of York v. York County Bd. of Equalization, 266 
Neb. 297, 664 N.W.2d 445 (2003) (city land leased as buffer 
zone for airport and incidentally used for agriculture was ex-
empt from taxation); In re Board of Property Assessment, 797 
A.2d 414 (Pa. Cmwlth. 2002) (subleased facilities selling candy 
and alcoholic beverages reasonably necessary for efficient op-
eration of airport and thus exempt from taxation); City of Little 
Rock v. McIntosh, 319 Ark. 423, 892 S.W.2d 462 (1995) (leases 
for car rental facilities and aircraft service centers at airports 
did not exclusively serve public purpose and thus property 
subject to ad valorem taxes; federal law did not dictate the 
analysis in state tax cases); Charleston County Aviation Auth. 
v. Wasson, 277 S.C. 480, 289 S.E.2d 416 (S.C. 1982) (lease of 
property to airlines, car rentals, ground transportation, gift 
shop, etc., fell within exemption from ad valorem taxes). 

129 For example, see UTAH CODE ANN. §§ 59-2-404 and 72-
10-116 (through 2010 Gen. Sess.). 

ports.130 Local taxes generally apply as well, and in 
some cases, state law allows both the airport entity and 
the jurisdiction where an airport is located to impose 
taxes such as occupation and business activity taxes.131 

Some states impose a tax on aviation fuels, including 
jet fuel and aviation gasoline.132 Many also create avia-
tion fuel tax exemptions or rebates that reflect local 
aviation policies. For example, Michigan state law 
makes airlines eligible to receive refunds when they 
operate scheduled intrastate service, and Kentucky law 
permits refunds for all aircraft transporting persons or 
property.133 In Utah, refunds are structured based on 
what airports an airline uses.134 State policies also may 
exempt specific operations from these taxes, such as 
charitable flights, air ambulance services for low-
income patients, or agricultural flying.  

States also may use their tax policies to promote air-
port development or specific kinds of aviation activity. 
At least one state court found such statutes to be consti-
tutionally permissible due to existing federal aviation 
legislation.135 For example, among various states, local 
laws may create tax benefits to promote airline devel-
opment at a hub facility (or other capital investments); 
to promote purchases of aircraft parts and material by a 
hub or commuter airline; for specific airline invest-

                                                           
130 For example, see N.D. CENTURY CODE § 40-57.3-01.2 

(through 2009 Reg. Sess.). 
131 For example, see TENN. CODE ANN. § 42-4-116 (through 

2010 1st Ex. Sess. & 2010 Reg. Sess.). While federal law does 
not preempt local taxation of these interests, where that taxa-
tion conflicts with federal policy, preemption may be found to 
prohibit a local tax. See Township of Tinicum v. U.S. Dep’t of 
Transp., 582 F.3d 482 (3d Cir. 2009) (a nonproprietor local 
government could not assert taxing authority over the landing 
of aircraft, even where landings occurred on the nonproprie-
tor’s land). 

132 In the survey at App. B: Questionnaire Responses, 9 out 
of 46 respondents reported using tax revenues at their airports 
and referred to fuel tax revenues that were used to fund state 
grant programs. 

133 See MICH. COMP. LAWS ANN. § 259.203 (through P.A. 
2010, No. 266, Reg. Sess.) (intrastate service); KY. REV. STAT. 
ANN. § 138.341 (through 2010) (transporting persons or prop-
erty). 

134 See UTAH CODE ANN. §§ 59-13-401 and 59-13-402 
(through 2010 Gen. Sess.). 

135 See WIS. STAT. ANN. § 70.11 (through 2009 Act 406, pub. 
June 2, 2010) (incentives). See also Nw. Airlines, Inc. v. Wis. 
Dep’t of Revenue, 293 Wis. 2d 202, 717 N.W.2d 280 (2006) 
(finding that because 49 U.S.C.A. 40116 specifically authorizes 
states to impose ad valorem taxes on airline property, it pre-
cludes a dormant Commerce Clause challenge to a state tax 
exemption for airline hub property due to this clear and unam-
biguous authorization to tax transportation property (provided 
tax rates or ratios did not exceed those of comparison group); 
also finding a rational basis for tax classification under equal 
protection challenge). Varying circumstances, however, may 
alter the legal analysis. See West Lynn Creamery, Inc. v. 
Jonathan Healy, 512 U.S. 186; 114 S. Ct. 2205; 129 L. Ed. 2d 
157 (1994) (invalidating state tax assessed on milk produced 
out of state and distributed to in-state dairy farmers).  
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ments and gross wages within the state; for cargo op-
erators involved in importing or exporting; for entering 
leases covering certain acreage; for flying specific types 
of routes; or for development within a designated air-
port development zone.136 Tax benefits can take differ-
ent forms, such as assessing equipment at a lower per-
centage of its value or applying tax benefits to materials 
consumed during flight.  

States also may use tax policies to address the effects 
of flight in communities surrounding an airport. For 
example, in a few states, property may be eligible for a 
tax credit within certain federally established noise-
affected areas, or job tax credits may be available for 
businesses in areas adversely impacted by airport ex-
pansion.137 State tax policy can vary widely, but the 
examples in this section illustrate the scope of the pol-
icy interests that states pursue through their tax codes 
to promote air transportation and airport operations. 

III. STATE PROTECTIONS FOR AIRPORT 
RESOURCES 

State laws typically demonstrate a policy of 
protecting airport entities, and this section will review 
common protections enacted by states. Since these 
entities are a part of state or local government, 
protecting them against loss and liability is primarily a 
function of the state. Federal law provides airport 
entities with few such protections, but it does not 
preempt such protections. Some state protections are 
financial in nature, such as requirements for 
accounting measures and lien rights to protect airport 
revenues. Others provide legal protections for airport 
business activities against antitrust liability. Many 
states also have enacted express immunity provisions 
covering other potential claims against airports.  

A. Statutory Protection of Airport Revenues and 
Assets 

States may allow or obligate airport entities to main-
tain their revenues in a segregated fund that is held in 
trust for airport purposes.138 This approach reflects fed-
eral requirements that prohibit airport revenues and 

                                                           
136 For examples, see N.C. GEN. STAT. ANN. § 105-164.13 

(through 2010 Reg. Sess.) (parts for hub airline); KY. REV. 
STAT. ANN. § 144.110 (through 2010) (airline investments); 
MISS. CODE ANN. 27-7-22.25 (through 2010 Reg. & 1st & 2d Ex. 
Sess.) (cargo operators); LA. REV. STAT. ANN. § 47:3204 
(through 2010 Reg. Sess.) (parts and equipment purchased by 
domiciled commuter airline); MINN. STAT. ANN. § 270.074 
(through 2010 2d Sp. Sess.) (incentives for certain levels of 
intrastate service to small or medium-sized communities); 
HAW. REV. STAT. § 239-6 (through 2010 Reg. & Sp. Sess.) (in-
centives for providing discounted fares to school groups). 

137 For example, see MD. CODE ANN., Tax-Prop. § 9-216 
(through 2011 Reg. Sess. and 2011 Sp. Sess.) (noise-related tax 
credit). 

138 For example, see N.H. REV. STAT. ANN. § 423:6 (through 
2011 Reg. Sess., ch. 269). 

assets from being diverted to nonairport uses.139 It also 
reflects the governmental structure that is applicable to 
some airport entities. As revenue-generating compo-
nents of government, airports are generally considered 
to be an “enterprise” activity of government, and for 
accounting purposes they are typically maintained in a 
fund that is not commingled with the other revenues of 
a parent entity.  

States may impose other requirements governing the 
use of airport revenues as well. They may provide that 
revenues be used first for operating expenses, then to 
pay bond expenses, and then to finance airport im-
provements.140 State law also may expressly prohibit a 
specific use, such as a law prohibiting airport participa-
tion in the construction or operation of a public transit 
system using rail.141 State law may require that airport 
entities be periodically audited, and it may impose pen-
alties if an entity refuses to comply with audit require-
ments or in connection with the misuse of funds.142 
States also may require airport entities to file financial 
reports with other branches of government.143  

Some state laws address lien rights that affect prop-
erty at an airport. Most states include statutes that 
provide airport entities with a lien to help them collect 
revenues owed by airport tenants and users.144 Airport 
entities typically can assert a lien against aircraft to 
secure payment for the cost or reasonable value of sup-
plies, space, facilities, or services furnished by the air-
port entity. Some also expressly allow a lien on aircraft 
for the payment of landing fees.145 State laws extend 
these lien rights for use by airport tenants as well (or 
allow the airport entity to so extend them) or to persons 
furnishing fuel to aircraft. These state laws may also 
allow a lien against an aircraft to the extent that the 
aircraft causes damage.146 General laws regarding gov-
ernmental entities also may protect airport property 
from being placed under a lien, such as for the tax defi-

                                                           
139 See 49 U.S.C.A. §§ 47107(l) and 47113; Policy and Proce-

dures Concerning the Use of Airport Revenue, 64 Fed. Reg. 
7696 (Feb. 16, 1999). 

140 For example, see ARK. CODE ANN. § 14-362-122 (through 
2010 Fis. Sess., incl. ARK. CODE REV. COMM. to Sep. 30, 2010). 

141 See UTAH CODE ANN. § 72-10-215 (through 2010 Gen. 
Sess.). 

142 For example, see ALA. CODE § 23-1-362 (through 2010 1st 
Sp. Sess.). See also City of Chicago v. Holland, 206 Ill. 2d 480, 
795 N.E.2d 240 (2003) (state auditor general could not conduct 
compliance and management audits under new law permitting 
audits of airports where none of city’s affected airports received 
any money from the state treasury).  

143 For example, see IOWA CODE ANN. § 330.22 (through 
2011 Reg. Sess.). 

144 Lien rights were included in the Uniform Airports Act 
that influenced laws in many states. See App. B: State Codes 
(noting uniform law influences by state). 

145 For example, see CAL. CIV. PROC. CODE § 1208.61 
(through 2010 Reg. Sess., 2009–2010 1st–8th Ex. Sess.). 

146 For example, see NEV. REV. STAT. ANN. § 493.060 
(through 2009 Reg. Sess. and 2010 Sp. Sess.). 
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ciencies of a tenant or in connection with airport con-
struction work. 

State laws sometimes help airport entities enforce 
their lien rights as well. For example, states may priori-
tize an airport entity’s liens above all others except tax 
liens. In Wisconsin, statutes allow an airport entity to 
retain possession of an aircraft to enforce its lien rights 
by prohibiting the aircraft’s removal after the airport 
entity has served or posted notice of the lien, or by per-
mitting the airport entity to create regulations for tak-
ing possession of and selling the aircraft. State laws 
may give an airport entity broad power to attach a 
debtor’s equipment and assist it with pursuing a law-
suit.147  

State statutes also may assist airport entities by im-
posing liability on parties that damage an airport. 
Many states have implemented portions of the Uniform 
State Law for Aeronautics of 1922,148 which provided 
laws focusing on liability for flying an aircraft.149 
Among provisions that may benefit an airport entity, 
states adopting these laws may provide that an aircraft 
owner and lessee are both strictly liable for injuries to 
persons or property on the surface caused by flight or 
by falling objects (unless caused by the negligence of the 
injured person). These laws also provide that if an air-
craft damages a party, the party possesses a lien on the 
aircraft to the extent of the damage caused. Through 
these various means, state laws protect airport assets 
and revenues and facilitate an airport entity’s ability to 
pursue claims. 

B. Antitrust Immunity 
Airports conduct business activities for a public 

purpose. The private sector, however, may be capable of 
performing some of those same business activities, and 
airports actions also might disrupt competition in the 
private sector by imposing regulations or by entering 
contracts for exclusive dealings. Some of these actions 
have been challenged as violating antitrust 
prohibitions. The federal Sherman Antitrust Act 
prohibits contracts or combinations in restraint of trade 
and trade monopolies, and states generally enact 
similar prohibitions.150  

Courts often find that challenges alleging antitrust 
violations fail, particularly those based on contracts for 
exclusive dealings, because the actions alleged do not 
violate the laws by displacing or damaging competition 

                                                           
147 For examples, see ALA. CODE § 4-4-9 (through 2010 1st 

Sp. Sess.) (priority); WIS. STAT. ANN. § 779.43 (through 2009 
Act 406, pub. June 2, 2010) (retain possession of aircraft). 

148 Reprinted herein at App. E by permission of the National 
Conference of Commissioners of Uniform State Laws. 

149 See App. A: State Codes (noting uniform law influences 
by state). 

150 See 15 U.S.C.A. §§ 1 and 2 (through P.L. No. 112-23 ap-
proved June 29, 2011). The Clayton Act also prohibits specific 
anti-competitive acts and permits treble damages for violations 
under that Act and the Sherman Act. See 15 U.S.C.A. §§ 12-27 
(through P.L. No. 112-106, approved Apr. 5, 2012). 

in a definable market. For example, in Capital City Cab 
Service, Inc. v. Susquehanna Area Regional Airport 
Auth., a court found that the plaintiff had not alleged 
an antitrust violation when claiming that an airport’s 
exclusive cab service agreement violated federal 
antitrust laws because the airport did not constitute the 
overall market for cab services, and thus the 
restrictions did not damage the market.151 If a plaintiff 
does not adequately plead harm to a definable market, 
the airport entity may move to dismiss an antitrust 
action for failing to state a claim. 

If an antitrust action is well-plead, airport entities 
may seek immunity from the application of federal 
antitrust laws.152 Actions by state legislatures, 
governors, and highest courts have absolute immunity 
from these laws under federalism principles. The courts 
have found that these laws did not intend to displace 
state sovereignty.153 State agencies and local 
government may also benefit from this immunity when 
they are acting pursuant to a clearly articulated and 
affirmatively expressed state policy under which 
displacing competition in a given market is a 
foreseeable consequence.154 This “state action” or 

                                                           
151 See Cap. City Cab Serv., Inc. v. Susquehanna Area Reg‘l 

Airport Auth., 2007 U.S. Dist. LEXIS 28527 (M.D. Pa. 2007) 
(an earlier decision determined that the Harrisburg airport 
was not immune from federal antitrust prohibitions because 
state statutes did not authorize it to displace competition in 
the cab industry, but this court found that the plaintiff had not 
stated an antitrust claim because the airport did not constitute 
the market for local cab services, and thus competition in the 
market was not damaged by an exclusive dealing agreement). 

152 For example, see Delta Turner, Ltd. v. Grand Rapids-
Kent County Convention/Arena Auth., 600 F. Supp. 2d 920 
(W.D. Mich. 2009) (discussing pleading requirements, and find-
ing that a claimed antitrust violation regarding a marketing 
agreement’s effect on local music venues survived a motion to 
dismiss). Courts have also considered immunity issues without 
addressing the initial question of whether an antitrust claim 
was properly pled. For example, see Scott Aviation, Inc. v. 
DuPage Airport Auth., 393 F. Supp. 2d 638 (N.D. Ill. 2005) 
(focusing on antitrust immunity rather than the elements re-
quired to allege a cause of action, and finding no basis for im-
munity in exclusive fueling arrangements). 

153 See Parker v. Brown, 317 U.S. 341, 350–351, 63 S. Ct. 
307, 314, 87 L. Ed. 315 (1943) (the federal Antitrust Act is 
designed to “suppress combinations to restrain competition and 
attempts to monopolize by individuals and corporations…[not] 
to restrain a state or its officers or agents from activities 
directed by its legislature”). 

154 See Town of Hallie v. City of Eau Claire, 471 U.S. 34, 42, 
105 S. Ct. 1713, 1714, 85 L. Ed. 2d 24 (1985) (finding state 
legislation sufficient to provide immunity where it authorized 
city’s sewage treatment practices in a manner that had a fore-
seeable anticompetitive effect; “the legislature need not 
expressly state in the statute or in the legislative history that 
it intends for the delegated action to have anticompetitive 
effects”). See also Deak-Perera Hawaii, Inc. v. Dep’t of Transp., 
745 F.2d 1281 (9th Cir. 1984) (state DOT was a department of 
state government’s executive branch and as such entitled to 
state action immunity equal to that of a state legislature and 
supreme court; state DOT met tests for extending immunity 
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“Parker” immunity doctrine may also shield private 
participants in the action if the state actively supervises 
their implementation of the state’s expressed policy.155 
The Supreme Court has clearly established these 
immunity doctrines for government regulatory actions, 
but it noted that the doctrines may not always shield 
government if it acts as a market participant.156  

State empowerment legislation thus plays an 
important role in helping an airport entity obtain 
immunity from antitrust liability. Legislation must be 
sufficient to make the anticompetitive effects of an 
action foreseeable. State statutes also may expessly 
endorse anticompetitive actions. For example, Rhode 
Island statutes state that an airport entity is 
authorized to impose charges on rental car customers 
regardless of whether those charges have an 
anticompetitive effect.157 States also may expressly 
authorize airport entities to displace or limit competi-
tion, whether directly or through the grant of an exclu-
sive franchise, when conducting activities such as leas-
ing motor vehicles, licensing concessions, and in ground 
transportation matters.158  

If state legislation is not adequate to provide federal 
antitrust immunity to an airport entity, these entities 
will nonetheless have immunity from monetary awards 
under the Local Government Antitrust Act of 1984.159 
Pursuant to that Act, local government (and officials 
and employees acting in their official capacity) are not 
liable for damages, interest on damages, costs, or 
attorney’s fees for violations of federal antitrust laws, 
and actions pursuing those claims must be dismissed.160 
This Act does not, however, protect airport entities 

                                                                                              
under “state action” doctrine as well, although the court be-
lieved such a test was not appropriate for this agency); Rectrix 
Aerodome Centers, Inc. v. Barnstable Mun. Airport, 534 F. 
Supp. 2d 201, 203 (D. Mass. 2008) (fixed base operator brought 
federal antitrust claim regarding application of airport fuel 
policies, but court found state authorizing legislation foreseea-
bly would result in anticompetitive effects, and no market par-
ticipant exception applied). 

155 See Cal. Retail Liquor Dealer’s Ass’n v. Midcal Alumi-
num, Inc., 445 U.S. 97, 100 S. Ct. 937, 63 L. Ed. 2d 233 (1980). 

156 See City of Columbia v. Omni Outdoor Adver., Inc., 499 
U.S. 365, 111 S. Ct. 1344, 113 L. Ed. 2d 382 (1991) (city bill-
board zoning exempt from antitrust laws). 

157 See R.I. GEN. LAWS § 1-2-1.1 (through 2010 Jan. Sess., 
ch. 320). 

158 For examples, see NEV. REV. STAT. ANN. §§ 244.187, 
244.188 (through 2009 Reg. Sess. & 2010 Sp. Sess.) (taxicabs 
and concessions); CAL. PUB. UTIL. CODE §§ 21690.8 to 21690.10 
(through 2010 Reg. Sess., 2009–2010 1st–8th Ex. Sess.) (air-
port regulations and agreements may displace competition and 
create monopoly services). 

159 15 U.S.C.A. §§ 34-36 (through P.S. 112-23 approved June 
29, 2011). 

160 See Montauk-Caribbean Airways, Inc. v. Hope, 784 F.2d 
91 (2d Cir. 1986) (Local Government Antitrust Act barred air-
line antitrust action seeking damages based on town’s refusal 
to allow airline to operate carrier and fixed-base operator ser-
vices year round). 

against actions for injunctive or declaratory relief under 
federal law. 

Cases have considered a variety of circumstances at 
airports under federal antitrust challenges. For 
example, in Commonwealth of Pennsylvania v. 
Susquehanna Area Regional Airport Authority, a joint 
airport authority faced an antitrust challenge when it 
exercised eminent domain in a manner that effectively 
eliminated the only other provider of airport parking. 
Its state authorizing legislation expressly prohibited 
the authority from interfering with existing businesses 
by establishing competitive enterprises. A court 
determined, however, that the authority’s 
condemnation power was entitled to federal antitrust 
immunity because state law empowered municipalities 
to displace existing competition when exercising 
eminent domain.161  

Courts sometimes find that broad state authorizing 
legislation is sufficent to permit immunity for an 
airport entity’s actions, but broad language is subject to 
judicial analysis and ambiguities can add complexity. 
For example, in Rectrix Aerodome Centers v. Barnstable 
Municipal Airport, a court found that a municipal 
airport commission’s fueling policies were immune from 
the federal antitrust laws after finding that their 
adoption was sufficiently empowered by general state 
authorizing legislation granting regulatory powers.162 In 
Cedarhurst Air Charger, Inc. v. Waukesha County, a 
federal court determined that an airport’s broad state 
empowerment language did not authorize 
anticompetitive actions and that the airport could not 
require aircraft owners to use a single fuel supplier. 
Subsequently, however, a state court considering 
taxicab issues in that jurisdiction found that airport 
actions taken under broad state empowerment 
provisions generally would not give rise to state 
antitrust liability.163 

Courts can extend state action immunity to protect 
the actions of airport concessionaires in some 
                                                           

161 Commonwealth of Pennsylvania v. Susquehanna Area 
Reg’l Airport Auth., 423 F. Supp. 2d 472 (M.D. Pa. 2006) (not-
ing it was clear that eminent domain contemplated that gov-
ernment might displace a private entity vying for the same 
property). 

162 See Rectrix Aerodome Centers, Inc. v. Barnstable Mun. 
Airport, 534 F. Supp. 2d 201 (D. Mass. 2008) (state enabling 
legislation sufficient to allow municipality to adopt rules and 
regulations for the use of municipal airports; legislation elabo-
rated on ability to determine charges, uses, and conditions for 
services). 

163 See Cedarhurst Air Charger, Inc. v. Waukesha County, 
110 F. Supp. 2d 891 (E.D. Wis. 2000) (citing state antitrust 
statutes as one basis for determining that by broadly empower-
ing the airport to establish fees and adopt regulations, the 
legislature did not authorize anticompetitive conduct); County 
of Milwaukee v. Williams, 2007 WI 69, 301 Wis. 2d 134, 732 
N.W.2d 770 (2007) (finding that county ordinance prohibiting 
taxis without airport permits from making prearranged pick-
ups was invalid because it conflicted with statutory require-
ment that the public have equal access to airport services, but 
ordinance did not raise antitrust concerns). 

Compilation of State Airport Authorizing Legislation

Copyright National Academy of Sciences. All rights reserved.

http://www.nap.edu/22735


 19

circumstances. For example, in Zimora v. Alamo Rent-
A-Car, a city ordinance required rental car companies 
to collect a daily user fee at an airport. The plaintiff 
challenged the companies’ ability to impose collections 
as an antitrust violation, and a court found that the 
companies were entitled to the benefit of state action 
immunity because state laws authorized the airport 
entity to implement the fee requirement, and the 
companies were complying with the law. The companies 
had lobbied in support of adopting the law, but the 
court found their lobbying efforts were protected from 
antitrust liability under the Noerr-Pennington doctrine, 
which recognizes that antitrust law addresses trade 
restraints, not political activity.164  

States may enact antitrust laws as well, and when 
airport actions are challenged under a state antitrust 
law, state empowerment provisions may again help an 
airport entity avoid liability. State statutes can 
specifically exempt an airport entity from state 
antitrust requirements.165 Courts also may determine 
that state antitrust statutes do not override airport 
empowerment provisions under principles of statutory 
construction. For example, in Fine Airport Parking v. 
City of Tulsa, a court considered whether a municipal 
airport could fix rates at an airport parking facility 
under state antitrust requirements. It first determined 
that the airport entity was not entitled to state 
immunity under federal antitrust immunity doctrines. 
It then weighed a statute that expressly made 
municipalities subject to the state antitrust act against 
another that empowered municipalities to fix charges at 
airports. Based on the express airport empowerment 
provision, and provisions declaring the airport’s 
operations to be a public and governmental function, 
the court determined that a municipality, like the state 
itself, could fix airport parking rates even though doing 
so may have an anticompetitive effect under state 
antitrust laws.166  

Adequate state empowerment provisions are 
essential to avoiding antitrust liability for airport 
business activities. A challenger must first plead a 

                                                           
164 See Zimora v. Alamo Rent-A-Car, 111 F.3d 1495 (10 Cir. 

1997) (Noerr-Pennington doctrine exempted from antitrust 
liability lobbying efforts by car rental companies to convince 
airport entity to enact ordinance imposing uniform daily use 
fee in connection with car rental facilities); E. R.R. Presidents 
Conf. v. Noerr Motor Freight, Inc., 365 U.S. 127, 81 S. Ct. 523, 
5 L. Ed. 2d 464 (1961) (recognizing protections for lobbying 
activities); City of Columbia v. Omni Outdoor Adver., Inc., 499 
U.S. 365, 111 S. Ct. 1344, 113 L. Ed. 2d 382 (1991) (discussing 
political activity). Tenants have also argued that the Local 
Government Antitrust Act should give them immunity from 
damages claims. 

165 For example, see 740 ILL. COMP. STAT. ANN. 10/11 
(through 2010 Reg. Sess., P.A. 96-1496) (units of local govern-
ment not subject to state antitrust act). 

166 See Fine Airport Parking, Inc. v. City of Tulsa, 2003 OK 
27, 71 P.3d 5 (2003) (court resolved conflicting statutes by as-
certaining legislative intent from text because more specific 
provisions authorized fixing rates).   

proper antitrust violation by demonstrating that an 
airport entity’s regulations or contracts damage a 
competitive market. Where an antitrust claim can 
withstand a motion to dismiss, however, the strength of 
an airport entity’s state authorizing legislation will 
determine whether it can claim immunity from federal 
antitrust requirements or, under state challenges, 
whether airport powers can prevail over a claimed 
antitrust restriction. If immunity fails, the Local 
Government Antitrust Act protects against monetary 
(but not injunctive) awards in federal claims, but 
antitrust litigation can nonetheless involve significant 
expense.  

C. Immunity from Other Liabilities  
States can extend statutory immunity to protect 

airport entities from liability in a number of areas. 
Immunity from any liability is entirely a function of the 
laws of a given state, and state approaches vary. States 
typically adopt general immunity provisions that apply 
to governmental entities, including many airport 
entities, but the structure of those statutes and the 
entities or activities to which they may apply can differ 
significantly.167 

One traditional approach to creating governmental 
immunity is rooted in the common law, and it requires 
a court to analyze whether an entity or an activity is 
“governmental” or “proprietary” in nature. A state’s 
governmental immunity statutes may codify this 
traditional concept to some extent, but this approach 
also may exist at common law within the state where 
state statutes have not otherwise expressly waived 
government immunity.168 This approach reflects a policy 
determination that government, when engaging in an 
activity that a private person could pursue as well, 
should not be treated differently from a private person 
for liability purposes.  

States can apply this traditional approach in 
different ways. The courts may initially consider the 
nature of the airport entity itself to determine whether 
it constitutes a government agency, or whether it is 
“governmental” or “proprietary” in nature, and thus is 
subject to the application of the immunity statutes.169 

                                                           
167 At App. B: Questionnaire Responses, many survey re-

spondents reported that they do not assert governmental im-
munity, and some comments noted that state provisions do not 
provide that protection to the entity. 

168 For example, see TEX. CIV. PRAC. & REM. CODE ANN.  
§ 101.0215 (Vernon, through 2009 Reg. & 1st Called Sess.); 
Gregg v. City of Kansas City, 272 S.W.3d 353 (Mo. Ct. App. 
2008) (considering immunity under the public duty doctrine in 
connection with shooting by airport security officer). 

169 See Coleman v Windham Aviation, Inc., 2005 R.I. Super. 
LEXIS 119, C.A. No. K.C. 2004–0985 (R.I. Super. Oct. 19, 
2006) (Rhode Island corporation determined to be a public 
agency entitled to claim available immunity if act complained 
of was not proprietary in nature); Comair, Inc. v. Lexington-
Fayette Urban County Airport Corp., 295 S.W.3d 91 (Ky. 2009) 
(city-county determined to be parent of airport board and its 
related entities (which were an airport corporation created by 
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Others may focus on the nature of an activity 
performed at the airport to determine whether the 
airport entity has acted in a governmental or 
proprietary capacity in a particular case. For example, 
a court may determine that the state’s sovereign 
immunity attaches to the operation and maintenance of 
a police force or does not attach to the maintenance of a 
runway.170 Judicial analysis of these traditional princi-
ples is subject to varying tests and applications from 
state to state and even within a state.171 These analyses 
can produce varying results, and some courts have 
questioned the use of these common law principles.172  

Under another approach to governmental immunity, 
states may not focus exclusively on governmental and 
proprietary distinctions but instead may provide that 
government entities can obtain immunity when their 
actions fall within specific statutory grants of 
immunity. Typically these types of statutes provide for 
immunity if the action in question is a “discretionary 
function” of the government entity. A “discretionary 
function” involves decisions that a government entity is 
not required to undertake that address matters of 
policy, such as how to allocate limited airport resources 
among competing needs. While these discretionary 
decisions receive immunity, ministerial (“day-to-day”) 
actions and acts that fulfill a legal duty generally are 
not given immunity.173  

                                                                                              
the board and airport board members sued in their official 
capacities) because it retained significant control, and airport 
board determined to be exercising a government function inte-
gral to state government and thus entitled to immunity). 

170 See Gregg v. City of Kansas City, 272 S.W.3d 353 (Mo. 
Ct. App. 2008) (airport security a governmental function); Al-
pine Air, Inc. v. Metro. Wash. Airports Auth., 62 Va. Cir. 215 
(Fairfax County, Va. Cir. Ct. June 30, 2003) (in case regarding 
aircraft damage caused by debris on runway, airport was sub-
ject to Virginia’s governmental immunity statutes; statutes 
provided municipalities were liable for torts involving proprie-
tary, but not governmental functions, and airport found liable 
because past cases supported determination that routine run-
way maintenance, like routine street maintenance, was a pro-
prietary function). 

171 See Comair, Inc. v. Lexington-Fayette Urban County 
Airport Corp., 295 S.W.3d 91 (Ky. 2009) (finding past confusion 
in judicial analysis of governmental immunity within the 
state). 

172 See Cauley v. City of Jacksonville, 403 So. 2d 379 (Fla. 
1981) (noting statutory scheme had replaced governmental 
immunity distinctions based on governmental and proprietary 
functions); North Bay Constr. Inc. v. City of Petaluma, 143 Cal. 
App. 4th 552, 49 Cal. Rptr. 3d 455 (Cal. Ct. App. 2006) (gov-
ernmental distinctions are without foundation when consider-
ing immunity questions); D.C. Water and Sewer Auth. v. Delon 
Hampton & Assoc., 851 A.2d 410 (D.C. 2004) (governmental 
proprietary distinction is a fine one); Colowyo Coal v. City of 
Colorado Springs, 879 P.2d 438 (Colo. App. 1994) (governmen-
tal/proprietary distinction is no longer critical in tort liability 
in Colorado because of Governmental Immunity Act, but re-
mains important in other contexts). 

173 See Cessna Aircraft Co. v. Metro. Topeka Airports Auth., 
23 Kan. App. 2d 1038, 940 P.2d 84 (1997) (considering a num-

Specific statutory grants of immunity may simply 
provide that specified airport entities constitute local 
government entities that are subject to a state’s 
governmental immunity provisions.174 Statutory grants 
also expressly extend immunity to specific airport 
activities. For example, Wisconsin statutes protect 
against liability for providing or failing to provide 
airport police services.175 Express statutory grants of 
immunity may also address specific actions such as 
protecting airport entities from lawsuits if airport police 
officers enter private property without a warrant or 
make an arrest based on probable cause for trespassing 
in a secure area, or if airport employees detain a person 
for improperly entering the airport or take an 
abandoned aircraft into custody.176  

Among the states, general governmental immunity 
provisions and specific immunity provisions for airport 
entities can produce varying results. For example: 

 
• In Burchfiel v. Gatlinburg Airport Auth., Inc.,177 a 

Tennessee court determined that state government 
immunity statutes did not protect an airport entity 
against trespass actions or from actions in equity 
seeking an injunction. Tennessee statutes prohibit suits 
that involve airport construction, operations, or 
management, whether the airport is a public or private 
facility.178  

• Texas and Mississippi state laws provide airport 
entities with some immunity for contract liability in 
addition to tort liability.179  

                                                                                              
ber of state provisions, but determining that immunity did not 
shield airport entity from liability in connection with fire at 
hangar because legal duty to provide services existed, and dis-
cretionary function exception not applicable where legal duty 
exists).  

174 For example, see WYO. STAT. ANN. § 1-39-103 (through 
2010 Bud. Sess.). See also Anderson v. Jackson Mun. Airport 
Auth., 419 So. 2d 1010 (Miss. 1982) (under existing law, mu-
nicipal airport authorities were expressly extended sovereign 
immunity; no such language placed in a separate airport au-
thorities law, however, and those authorities not immune for 
suits arising from proprietary or corporate functions). 

175 See WIS. STAT. ANN. § 893.80 (through 2009 Act 406, 
pub. June 2, 2010) (providing immunity).  

176 For examples, see FLA. STAT. ANN. § 901.15 (through 
2010 2d Reg. Sess., ch. 274 & 2010 Sp. A. Sess., ch. 283) (tres-
pass); R.I. GEN. LAWS § 1-4-10.3 (through 2010 Jan. Sess., ch. 
320) (taking custody of aircraft). 

177 2006 Tenn. App. LEXIS 747 (Nov. 28, 2006) (considering 
airport placement of sign in right of way). 

178 See TENN. CODE ANN. § 42-2-103 (through 2010 1st Ex. 
Sess. & 2010 Reg. Sess.). 

179 See San Jacinto County v. Nunn, 203 S.W.3d 905 (Tex. 
Ct. App. 2006) (finding immunity, since contract was executed 
before effective date of a later statute that waived sovereign 
immunity for suits arising from contract for engineering, archi-
tectural, or construction services); City of Jackson v. Estate of 
Stewart, 908 So. 2d 703 (Miss. 2005) (tort claims act grants 
immunity for any breach of implied term or condition of war-
ranty or contract). 
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• In McGrath v. City of Gautier,180 a Mississippi 
court determined that purchasing insurance for 
damages exceeding a statutory cap did not waive 
sovereign immunity, while in Gregg v. City of Kansas 
City,181 a Missouri court found immunity waived to the 
extent of coverage under an insurance policy. 

• Michigan statutes provide for some airport entities 
to defend and indemnify their employees.182  

• Wyoming statutes expressly provide that an 
airport entity is liable for damages resulting from the 
negligence of airport employees acting within the scope 
of their duties.183  

• Maine statutes provide that an airport entity is 
liable for a lack of repair on a runway.184  

• In Anderson v. Alberto-Culver USA, Inc.,185 a 
negligence action relating to a plane crash, an Illinois 
court found that the federal standards applicable to 
airfield maintenance constituted the airport entity’s 
standard of care.186  

• State efforts to address liability for noise may be 
preempted by federal law in many instances.187  

                                                           
180 794 So. 2d 983 (Miss. 2001) (purchase of insurance by a 

government entity covered claims in excess of the statutory 
cap; it did not waive sovereign immunity). 

181 272 S.W.3d 353 (Mo. Ct. App. 2008) (immunity waived to 
extent of insurance policy coverage). 

182 See MICH. COMP. LAWS ANN. § 259.116 (through P.A. 
2011 (except 62), of 2011 Reg. Sess.). See also Davis v. Lam-
bert-St. Louis Int’l Airport, 193 S.W.3d 760 (Mo. 2006) (finding 
officer involved in car crash protected by official immunity 
while airport not shielded from vicarious liability for officer’s 
negligence); McMahon Helicopter Servs., Inc. v. United States, 
2006 U.S. Dist. LEXIS 51819 (E.D. Mich. July 28, 2006) (an 
airport director does not owe a personal duty to all airport 
users).  

183 See WYO. STAT. ANN. § 1-39-107 (2010 Bud. Sess.). 
184 See ME. REV. STAT. ANN. tit. 14, § 8104-A (through 2009 

2d Reg. Sess.). 
185 740 N.E.2d 819 (Ill. App. Ct. 2001) (determining that ac-

ceptance of federal and state funding mandated safety stan-
dards in FAA advisory circular and established airport’s duty 
of reasonable care).  

186 See also Glass v. North Airlines, Inc., 686 F. Supp. 2d 
770 (W.D. Tenn. 2010) (facts pled against airport were suffi-
cient where they asserted that airport was responsible for day 
to day operations of the facility, that airport employees or con-
tractors were negligent in failing to provide wheelchair, and 
that airport failed to train employees properly about how to 
handle disabled passengers); Peters v. Haymarket Leasing, 
Inc., 835 N.E.2d 628 (Mass. App. Ct. 2005) (airport’s failure to 
enforce speed limits in taxi pooling area did not subject it to 
liability to pedestrian, and taxi driver not an independent con-
tractor of airport).  

187 The federal government has regulated certain actions af-
fecting noise under the Airport Noise and Capacity Act of 1990, 
which also provides limited statutory immunity to airport pro-
prietors at the federal level in connection with noise if they 
follow specified requirements. See also 49 U.S.C.  
§§ 47506, 47527 (limiting damages in certain circumstances 
involving traffic changes if the airport proprietor has submit-
ted a Noise Exposure Map, and providing that if the federal 

 
State approaches to immunity for airport entities 

can differ widely from state to state and even within a 
state. Factors affecting immunity can include the 
nature of the airport entity, the nature of its specific 
actions, specific measures adopted under statutes and 
cases, and federal preemption issues. When immunity 
protections are available, they typically are also subject 
to procedural requirements that may further protect 
the airport entity, such as notice requirements and caps 
on damages. These measures can offer substantial 
protections for airport entities, but the laws governing 
an airport entity’s liability are distinct within each 
state, and they can raise complex issues.  

IV. AIRPORT LANDS AND LAND USE  

State statutes grant an airport entity the power to 
acquire and manage real property. Such powers reflect 
a number of state policies that address planning efforts, 
acquiring or disposing of property interests, zoning ef-
forts, and environmental concerns. Some state policies 
are aimed at helping an airport obtain additional space 
to provide services to the public. States provide many of 
these powers to protect the airport’s ongoing operations 
as well. Many of these measures also protect the air-
port’s airspace and help establish an environment 
around the airport that can support the impact of air-
port operations. This section will review basic aspects of 
state legislation affecting airport lands and land use. It 
will then briefly consider the effect of challenges in 
those areas from surrounding communities. 

A. Planning 
States play a prominent role in planning airport lo-

cations, and to some extent they provide for involving a 
variety of local government entities in airport planning 
processes.188 The state typically has primary responsi-

                                                                                              
government disapproves a proprietor’s proposed noise-related 
restrictions, it assumes subsequent liability to the extent that 
a taking occurs as a direct result of the disapproval); Owen v. 
City of Atlanta, 157 Ga. App. 354, 277 S.E. 2d 338 (1981) (de-
termining that federal law did not preempt liability for nui-
sance actions based on aircraft flight). 

188 Federal law imposes a variety of planning requirements 
on airport entities, but it provides for taking local planning 
into account. For example, see Grant Assurance Nos. 6, 7, 8, 
and 29, http://www.faa.gov/airports/aip/grant_assurances/ 
media/airport_sponsor_assurances.pdf (obligating airport pro-
prietors to make airport plans “reasonably consistent” with the 
plans of authorized agencies within the state where the project 
is located, give “fair consideration” of the interests of nearby 
communities, and conduct “reasonable consultations” with 
affected parties using the airport); 49 U.S.C.A. § 40101(8) (fed-
eral policy for secondary airports). Airport planning also must 
comply with a variety of federal requirements, such as re-
quirements to maintain an Airport Layout Plan and real prop-
erty map. See FAA Airport Compliance Manual, FAA Order 
5190.6B, ch. 7 generally, and §§ 7-18, 7-19 (Sept. 30, 2009) 
(explaining various airport property obligations), available at 
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bility to coordinate airport development on a statewide 
basis and prepare a plan for a statewide system of air-
ports.189 With respect to a given airport, however, the 
state may limit its planning authority or expressly im-
pose planning limitations on a given airport entity. For 
example, Maryland law prohibits expansion at a specific 
airport until requirements are met for noise and high-
way improvements.190 

State laws typically give local government agencies 
planning responsibilities involving airports. They gen-
erally empower metropolitan or regional planning 
agencies to incorporate recommendations for airports in 
their plans and authorize them to study airport 
needs.191 Local government entities, whether or not they 
own airports, also have this planning authority under 
state law, and in some instances may be authorized to 
meet planning requirements by using information pro-
vided by a local airport.192 State empowering statutes 
normally give broad planning responsibilities to airport 
entities as well. The state may impose specific require-
ments, such as obligating airport entities to adopt a 5-
year capital improvement program.193  

States generally also require planning coordination 
among local agencies, and they may obligate local gov-
ernments to accommodate an airport layout plan or 
airport approach plan. For example, Michigan statutes 
obligate airport entities to share copies of their master 
plans with affected government units.194 Washington 
statutes require that preliminary subdivision plats near 
airports be filed with the state aeronautics agency, al-
lowing that agency to become informed of potential 
land-use issues.195 States may establish planning crite-

                                                                                              
http://www.faa.gov/airports/resources/publications/orders/ 
compliance_5190_6/. However, while the federal government is 
involved in many of the technical aspects of determining an 
airport’s site and planning its development, deciding whether 
to pursue airport development is a decision made by a local 
airport proprietor and is subject to state requirements. See 
Hoagland v. Town of Clear Lake, Ind., 415 F.3d 693, 698 (7th 
Cir. 2005) (while many aspects of local aviation regulation are 
preempted by federal regulation, “the issue of where a local 
governing body chooses to site an airport is different…the 
agency [FAA] leaves the decision not to allow a landing strip to 
the discretion of the local government” and an airfield propo-
nent “must comply with local laws.”). 

189 For example, see MASS. GEN. LAWS ANN. ch. 6C, §§ 30 
and 39A (through 2010 Ann. Sess., ch. 392). 

190 See MD. CODE ANN., TRANSP. § 5-413 (through 2010 Reg. 
Sess.) (limit on runway expansion). 

191 For example, see IOWA CODE ANN. § 28I.4 (through 2010 
Reg. Sess.). 

192 For example, see FLA. STAT. ANN. §§ 163.3177, 163.3180, 
189.428 (through 2010 2d Reg. Sess., ch. 274 & 2010 Sp. A. 
Sess., ch. 283) (allowing use of airport’s master plan). 

193 For example, see 70 ILL. COMP. STAT. ANN. 5/13.2 
(through 2010 Reg. Sess., P.A. 96-1496). 

194 See MICH. COMP. LAWS ANN. § 125.3203 (through P.A. 
2010, No. 266, Reg. Sess.) (requiring local government to incor-
porate certain plans). 

195 See WASH. REV. STAT. ANN. § 58.17.080 (through 2011, 
ch. 1 & 2). 

ria for privately owned airport entities as well. By in-
volving state and local agencies in planning responsi-
bilities, the state thus provides for a range of input to 
guide local airport development. 

States may implement additional policy objectives 
through their airport planning requirements. For ex-
ample, Missouri state law promotes airport develop-
ment within the state by withholding funding for plan-
ning efforts that advocate construction outside the 
state.196 Among various states, measures may reflect 
policies such as exploring wayport airport concepts to 
address capacity constraints, determining the use of 
lands acquired under a federal noise abatement pro-
gram, and determining land uses among competing 
public purposes. States may enforce compliance with 
state or federal policies by prohibiting development that 
fails to meet their requirements.197 States also may 
leave policy decisions to local planning agencies.198 Spe-
cific airport planning laws help the state oversee air-
port development and prioritize the state’s policy inter-
ests.  

B. Intermodal Concerns 
States commonly implement planning and develop-

ment policies that promote interconnectivity between 
airports and forms of surface transportation. For exam-
ple, Ohio state law empowers airport entities to acquire 
land near the airport for ingress and egress and to con-
nect with highways, waterways, and railroads.199 States 
may extend that acquisition authority so that airport 
entities can acquire property for (and operate) other 
types of transportation facilities as well, such as bus 
systems, docks, and wharves.200 North Carolina state 
law specifically addresses the needs of cargo facilities at 
or near an airport in order to facilitate an interface with 
various forms of transportation.201 States also may 
permit transportation districts to facilitate intermodal 
planning involving airports.  

States may promote the development of specific 
forms of surface transportation in an effort to reduce 
surface congestion at airports and increase their utility. 

                                                           
196 See MO. ANN. STAT. § 251.032 (through 2010 1st Ex. 

Sess.). 
197 For example, see NEB. REV. STAT. § 18-1507 (through 

2010 2d Reg. Sess.). 
198 For example, see Citizens for Planning Responsibility v. 

County of San Luis Obispo, 176 Cal. App. 4th 357, 97 Cal. 
Rptr. 3d 636 (Cal. App. 2d Dist. 2009) (state aeronautics act 
did not fully occupy field of land-use regulations near airports 
such as to preempt initiative measure amending county’s gen-
eral plan and zoning regulations to permit mixed use develop-
ment near airport). 

199 See OHIO REV. CODE ANN. § 717.01 (through 2010, filed 
with Sec. of State Jan. 26, 2011). 

200 For example, see MISS. CODE ANN. § 61-3-15 (through 
2010 Reg. & 1st & 2d Ex. Sess.) (development of intermodal 
facilities for passengers and cargo). 

201 See N.C. GEN. STAT. ANN. § 63A-3 (through 2010 Reg. 
Sess.). 
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For example, states may support the development of 
intercity rail services to link airports or airport access 
by bus feeder linkages, high speed rail, shared-ride 
transportation, or mass transit.202 Florida state law 
establishes road and rail transportation corridors con-
necting airports with ports and economic regions.203  

States also may pursue innovative methods for re-
ducing local surface traffic. For example, laws may be 
aimed at reducing congestion created by airport em-
ployees, such as a law promoting airport bicycle trans-
portation facilities. States also can address surface con-
gestion near an airport by extending airport functions 
out into the community, such as by establishing at a 
remote location an intermodal transportation terminal 
that includes airline ticket offices and direct transpor-
tation to and from airports.204 While the federal gov-
ernment addresses congestion in the airspace, the 
states have primary responsibility to enhance the util-
ity of their airports through connections to surface 
transportation. 

C. Acquisitions and Dispositions 
While federal law can impact property actions, an 

airport entity’s fundamental power to take those actions 
is provided by the state. State laws empower airport 
entities to acquire real property by various means, such 
as by gift, lease, purchase, or by exercising eminent 
domain. Through these actions airport entities can ob-
tain land, public waters, or submerged lands. State 
laws often authorize airport entities to acquire or con-
struct supporting infrastructure as well, such as cause-
ways, roads, and bridges.205  

States also give most airport entities the power to 
exercise eminent domain if a needed property interest 
cannot be acquired through a voluntary purchase. Un-
der eminent domain principles, private land may be 
taken for a public purpose and as a matter of public 
necessity. There must be a need for the land in the rela-
tively near future, and the government entity must first 
negotiate in good faith to purchase the property. State 
empowering statutes help establish the public purpose 
needed for eminent domain actions. The courts will 
evaluate this and other aspects of a condemnation ac-
tion to determine compliance with a state’s eminent 
domain requirements.206  
                                                           

202 For example, see CAL. GOV’T CODE §§ 14036.7, 185010, 
65081.1 (through 2010 Reg. Sess., 2009–2010 1st–8th Ex. 
Sess.). 

203 See FLA. STAT. ANN. §§ 332.006, 332.115, 339.1371 
(through 2011 1st Reg. Sess., June 27, 2011). 

204 See MASS. GEN. LAWS ANN. ch. 90E, § 2 and 121B, § 46 
(through 2010 Ann. Sess., ch. 392) (bikes and remote terminal). 

205 For example, see NEB. REV. STAT. § 3-220 (through 2010 
2d Reg. Sess.). 

206 For example, see Kansas City v. Hon, 972 S.W.2d 407 
(Mo. Ct. App. 1998) (under the Missouri constitution the courts 
determine whether a condemnation has a public purpose, and 
there was sufficient public purpose to condemn land for a pre-
sent use in attracting industrial development and future use in 
airport expansion); City of Bowling Green v. Cooksey, 858 

States generally provide airport entities with author-
ity to exercise eminent domain for a broad range of 
purposes. They may acquire property for use as an air-
port, for other air navigation facilities, for avigation 
easements and other interests in air space, for mitigat-
ing hazards to the surrounding airspace, for airport 
protection privileges (placing navigational marking and 
lighting), and for abating encroachments on airport 
protection privileges.207 Individual state policies may 
vary. For example, Nebraska law gives airports author-
ity to condemn areas significantly affected by airport 
noise.208  

State condemnation laws may create expansive pow-
ers favoring airports that, in effect, prioritize airport 
land uses. For example, states may allocate condemna-
tion powers to the state aeronautics agency as well as to 
airport entities, thus giving the aeronautics agency an 
affirmative power to pursue airport land use across the 
state. States also may provide an airport entity with the 
authority to exercise eminent domain both within and 
without its territorial limits, which may require the 
consent of another jurisdiction. They may provide air-
port entities from adjoining states with the authority to 
condemn airport lands if the adjoining state provides 
reciprocal rights.209 States may create favorable proce-
dural requirements to facilitate airport condemnation 
actions as well. 

States also may prioritize airport land uses by pre-
venting jurisdictions near the airport from condemning 
those lands. For example, Illinois state law limits the 
condemnation powers of both O’Hare Airport and its 
surrounding jurisdictions.210 State courts also may find 
that a state aeronautics act limits the condemnation 
powers of jurisdictions surrounding an airport entity. 
For example, in Township of Readington v. Solberg 
Aviation Co.,211 a New Jersey court found that the state 

                                                                                              
S.W.2d 190 (Ky. Ct. App. 1992) (no public purpose to take a fee 
interest in land to create an airport buffer zone when acquiring 
easements would serve same purpose and leave landowners in 
place). See also Broward County v. Ellington, 622 So. 2d 1029 
(Fla. Dist. Ct. App. 1993) (discussing necessity element of emi-
nent domain for taking by airport entity). 

207 Due to the influence of uniform laws on state legislation, 
states commonly include these powers within their state aero-
nautics acts or zoning provisions. See App. B: State Codes (not-
ing uniform law influences). 

208 See NEV. REV. STAT. ANN. § 496.030 (through 2009 Reg. 
Sess. & 2010 Sp. Sess.) (authorizing condemnation for a variety 
of purposes).  

209 For examples, see ALA. CODE § 4-4-5 (through 2010 1st 
Sp. Sess.) (condemnation outside territorial limits); IND. CODE 

ANN. § 8-22-5-2 (through 2010 2d Reg. Sess.) (condemnation by 
municipalities of adjoining states). 

210 See 620 ILL. COMP. STAT. ANN. 65/20 and 65/21 (through 
2011 Reg. Sess., P.A. 97-615, except P.A. 97-597) (regarding 
O’Hare Airport). 

211 409 N.J. Super. 282, 976 A.2d 1100 (2009) (local author-
ity to regulate land use at airport not entirely preempted, but 
narrowly circumscribed because it must conform with state 
regulations; transportation commissioner had authority to 
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aeronautics act effectively preempted a municipality’s 
condemnation action when it sought to condemn an 
airport based on a stated need for open space and to 
protect a species of bird.212 Federal law may have a pre-
emptive effect as well if a neighboring jurisdiction tries 
to prevent land from being used for aeronautical pur-
poses.213 

Privately owned airport entities may or may not 
benefit from laws facilitating airport condemnation ac-
tions. For example, Nebraska state law expressly pro-
hibits condemnation powers from being used for the 
benefit of a privately owned airport, even when oper-
ated for public use.214 States also may view the role of 
private operators more expansively if their operations 
support public transportation and may delegate limited 
eminent domain authority to them. For example, Ne-
vada state law permits corporations to acquire or ap-
propriate land for airports by means of a special legal 
proceeding that is determined by a commission, and 
land is deemed appropriated for public use.215  

Airport entities that displace local property owners 
must comply with the Uniform Relocation Assistance 
Act.216 This federal Act establishes uniform policies 
aimed at fairly compensating people who are displaced 
by state and local government actions that are federally 
funded. The Act is implemented through a federally 
certified state program. States typically adopt compara-
ble acts at the state level that may be applicable when 
federal funding is not present. When applicable, an air-
port entity must pay to relocate eligible property own-
ers in accordance with the requirements and financial 
limitations of these acts, including the cost of purchas-
ing equivalent property and moving costs. Under the 
federal program, the airport entity seeks federal fund-
ing to reimburse these costs. 

                                                                                              
override local zoning decisions contrary to purposes of state 
act). 

212 See also City of Washington v. Warren County, 899 
S.W.2d 863 (Mo. 1995) (county asserted that area zoned by 
county as a flood plain could not be condemned for airport ex-
pansion; when examining city’s state-delegated condemnation 
power and county’s state-authorized zoning power, court found 
that in this instance, the condemnation power had constitu-
tional nexus and so prevailed over the zoning power, which did 
not); City of Euless v. Dallas/Fort Worth Int’l Airport Bd., 936 
S.W.2d 699 (Tx. Ct. App. 1996) (legislature granted express 
jurisdiction to exercise eminent domain in specified areas to 
airport board, and adjoining home-rule cities could not conflict 
with that power).  

213 See Tweed-New Haven Airport Auth. v. Town of East 
Haven, Conn., 582 F. Supp. 2d 261 (D. Conn. 2008) (Federal 
Aviation Act preempts efforts by an entity that is not the pro-
prietor of an airport to limit the expansion of an airport’s aero-
nautical areas; in this case, a cease and desist order issued by 
a Wetlands Commission was preempted when it interfered 
with a runway development project). 

214 See NEB. REV. STAT. § 3-144 (through 2010 2d Reg. 
Sess.). 

215 See NEV. REV. STAT. ANN. §§ 495.070 to 495.210 (through 
2009 Reg. Sess. & 2010 Sp. Sess.). 

216 See 42 U.S.C.A. § 4601 et seq.  

Federal and state laws affecting government prop-
erty also affect how an airport entity may dispose of 
real property. Airport entities must comply with federal 
requirements to obtain a release of the federal obliga-
tions that apply to a given piece of property.217 In addi-
tion, state policies can create a variety of other re-
quirements. Airport real property is subject to the same 
state formalities and restrictions imposed on other gov-
ernment-owned real property, such as requirements for 
the sale of surplus property or former military prop-
erty.218 States may impose other restrictions as well on 
the disposition of government real property, such as 
restrictions on transfer by adverse possession, sales of 
previously condemned property, or sales disposing of 
mineral rights.219 An airport entity’s real property 
transactions thus tend to be heavily regulated by state 
and local laws and are subject to federal requirements 
as well. 

D. Zoning 
The statutes of nearly all states address land-use 

measures near an airport.220 In most instances they 
empower local municipalities to adopt appropriate zon-
ing, and they may also allow the state to pursue zoning 
measures if local zoning is not adequate. While the fed-
eral government creates standards for limiting heights 
near airports to protect airspace, it does not impose 
local zoning measures or provide tools to enforce such 
measures. It relies instead on state and local govern-
ments to protect the airspace surrounding an airport 
consistent with the federal standards.221  

Airport entities that accept federal funds, however, 
assume a contractual obligation to implement both air-
space protections and compatibility zoning for the air-

                                                           
217 See 49 U.S.C.A. § 47152 (Surplus Property Act require-

ments); 14 C.F.R. Pt. 155 (Release of Airport Property from 
Surplus Property Disposal Restrictions); FAA Airport Compli-
ance Manual, FAA Order 5190.6B § 22.1 (Sept. 30, 2009). 

218 For examples, see ARK. CODE ANN. § 14-357-105 (through 
2010 Fis. Sess., incl. ARK. CODE REV. COMM. to Sept. 30, 2010); 
KAN. STAT. ANN. §§ 3-142, 27-316 (through 2010 Reg. Sess.). 

219 For example, see City of Gainesville v. Gilliland, 718 
S.W.2d 553 (Mo. Ct. App. 1986) (as a general rule, a municipal-
ity’s rights in real estate cannot be extinguished by adverse 
possession regardless of whether owned in a proprietary or 
governmental capacity). 

220 See App. B: State Codes (noting state zoning provisions). 
221 See Hoagland v. Town of Clear Lake, Ind., 415 F.3d 693, 

698 (7th Cir. 2005) (“the FAA leaves land use issues primarily 
to local governments”); Davidson County Broad., Inc. v. Rowan 
County Bd. of Comm’rs, 186 N.C. App. 81, 649 S.E.2d 904, 911 
(2007) (noting that the majority of courts have held that “fed-
eral aviation law does not preempt all local or state land use 
regulations which may affect aviation” and that according to 
the FAA, airspace protections “must be exercised at the local 
and/or state level as the federal government does not have the 
power to protect that airspace…It is important that local com-
munities recognize these assets [airspace] and provide the 
necessary protection both in terms of land usages and height 
restrictions.”) 
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port. These entities must commit to take “appropriate 
action” to protect terminal airspace (by mitigating exist-
ing hazards and preventing future hazards from being 
established) and to adopt zoning laws that restrict land 
use in the vicinity of the airport to compatible uses.222 
State laws empowering land use measures thus play a 
central role in protecting an airport’s ability to operate. 

Airspace—Model Airport Zoning Ordinance. Most 
state laws contain an “airport zoning act” that empow-
ers local governments to restrict heights on lands sur-
rounding an airport. Many of these state acts reflect a 
model airport zoning ordinance promulgated by the 
Federal Aviation Administration (FAA).223  Under Advi-
sory Circular No. 150/5190-4A, A Model Zoning Ordi-
nance to Limit Height of Objects Around Airports,224 the 
FAA offers guidelines for establishing zones and height 
limitations around an airport that can help prevent 
obstructions in the airspace. Consistent with the federal 
government’s role in this area, the model ordinance 
does not mandate requirements but relies on local gov-
ernment to act. 

Under the FAA’s model ordinance, it is a public nui-
sance to establish an airspace obstruction. The model 
states that it is in the interest of the general welfare to 
prevent the creation of hazards to air navigation and 
that doing so should be accomplished, to the extent le-
gally possible, by the exercise of police power without 
compensation. It also provides that removing (or mark-
ing) airspace obstructions constitutes a public purpose 
on which public funds may be expended. The model 
ordinance defines many aeronautical terms, and it rec-
ommends establishing zones surrounding an airport 
that are consistent with the airspace standards con-
tained in 14 C.F.R. Part 77, Subpart C, Standards for 
Determining Obstructions to Air Navigation or Naviga-
tional Aids or Facilities.225  

Under the model ordinance, no person may maintain 
a structure or tree in excess of the height limits appli-
cable to an established zone. If there is a preexisting 
use in such a zone that does not conform to the height 
limitations, the ordinance does not require that the pre-
existing nonconforming use be removed. Instead it pro-
vides for the installation, operation, and maintenance of 
navigational marking and lighting at the expense of 
either the land owner or the airport entity. The ordi-
nance also prohibits uses in these zones that would cre-
ate electrical interference with navigational signals or 
radio communications between the airport and aircraft 

                                                           
222 See Grant Assurance Nos. 20 and 21, http://www.faa. 

gov/airports/aip/grant_assurances/media/airport_sponsor_ 
assurances.pdf. 

223 See App. A: State Codes (noting state zoning provisions 
and model code influences). 

224 See FAA Advisory Circular 150/5190-4A, A Model Zoning 
Ordinance to Limit Height of Objects Around Airports,  
§ 5.i (Dec. 14, 1987), http://www.faa.gov/documentLibrary/ 
media/advisory_circular/150-5190-4A/150_5190_4A.PDF. 

225 See id. at App. 1, Preamble and §§ I to III. 

or that would result in visual interference or endanger 
an aircraft. 226 

Under the model ordinance, permit applications for 
constructing structures within an airport zone will be 
granted when they are in compliance with ordinance 
requirements, and the ordinance includes a process for 
seeking a variance. It specifies, however, that no permit 
may allow a nonconforming use to become a greater 
hazard to the airspace than on the date when the regu-
lations were enacted, and if a nonconforming use is 
abandoned (or is more than 80 percent torn down or 
deteriorated), a subsequent permit for that use may not 
deviate from the zoning regulations.227  

Variance applications under the model ordinance are 
submitted to a Board of Adjustment (with a copy to the 
state aeronautics agency), and they must be accompa-
nied by a determination from the FAA as to the effect of 
the proposal on airspace. The Board of Adjustment will 
grant a variance upon making a finding that the literal 
application of the regulations will result in unnecessary 
hardship and that the relief granted will not be con-
trary to the public interest.228 The ordinance allows lo-
cal government to require that a property owner install 
navigational marking or lighting when reasonable in 
connection with any variance or permit, which may be 
at the expense of the owner or the airport entity. The 
Board of Adjustment also hears appeals from airport 
zoning orders under specified procedures. Aggrieved 
persons may appeal a decision from the Board of Ad-
justment to the courts.229 

Under the model ordinance, it is a misdemeanor to 
violate airport zoning regulations. The ordinance pro-
vides that if there is a conflict between airport zoning 
regulations and other regulations, the more stringent 
limitation prevails.230 The FAA’s model ordinance con-
templates that local government will adopt and enforce 
its requirements using police power granted by the 
state for that purpose. Many states have used the model 
ordinance as a template for legislation at the state 
level.231 

Airspace—State Airport Zoning Acts. Zoning legisla-
tion at the state level has an important impact on air-
port protections within the state. As previously noted, 
state legislation can have a preemptive effect on the 
actions that may be taken by local government. State 
zoning requirements thus can establish parameters 
that local government must comply with, whether by 
imposing affirmative obligations on local government or 
by creating a framework that local ordinances cannot 
contradict. Most states have adopted airport zoning 

                                                           
226 See id. at App. 1, §§ IV to VI. 
227 See id. at App. 1, § VII. 
228 The FAA recognizes that “not all obstructions (objects 

whose height exceeds an obstruction surface) are a hazard to 
air navigation.” See id. at § 3.a.  

229 See id. at App. 1, §§ VII to XI. 
230 See id. at App. 1, §§ XII and XIII. 
231 See App. A: State Codes (noting state zoning provisions 

and model code influences). 
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measures at the state level, and the state’s general 
right to adopt such measures has been upheld.232 

When states follow the guidelines of the FAA’s model 
ordinance they typically adopt the purpose statements 
found in the model ordinance regarding the nuisance 
created by airspace obstructions and the need to protect 
the general welfare. Some also note that airport haz-
ards endanger lives and property and reduce the capac-
ity of an airport, thus impairing its utility and the pub-
lic’s investment in the facility.233  

State laws commonly provide for establishing an 
area surrounding an airport where local governments 
may enact airport zoning regulations. State statutes 
may identify a commission that must determine those 
areas by examining surrounding lands and airport ap-
proach plans.234 Whether the law gives this responsibil-
ity to a commission or permits a municipality to take 
similar action, states typically identify factors that local 
airport zoning must take into account, such as the na-
ture of the terrain and the nature of flying opera-
tions.235 In general, state laws do not attempt to incor-
porate the technical standards for zones that are 
provided in the FAA’s model ordinance. Consistent with 
the model ordinance, state laws usually require that 
airport zoning regulations be administered and en-
forced by a local administrative agency using stated 
procedures. These procedures provide for a Board of 
Adjustments process and for an ultimate appeal to the 
courts.236  

State laws allow an airport entity and local jurisdic-
tions to adopt airport zoning regulations, whether as an 
independent regulation or by incorporating airport re-
quirements into comprehensive zoning regulations. As 
in the model ordinance, state laws typically provide 
that if there is a conflict among the regulations adopted 
                                                           

232 See App. A: State Codes. See also Patzau v. N.J. Dep’t of 
Transp., 271 N.J. Super. 294, 638 A.2d 866 (1994) (upholding 
state airport zoning acts similar to FAA model provisions 
against facial challenges that claimed they were unconstitu-
tional and took property without just compensation; also up-
holding distribution of aviation fuel tax to general aviation 
airports against facial challenge claiming this was unconstitu-
tional lending of credit or donation for benefit of private inter-
ests); Schmidt v. City of Kenosha, 214 Wis. 2d 527, 571 N.W.2d 
892 (Wis. 1997) (upholding constitutionality of grants to mu-
nicipalities of extraterritorial zoning power to ensure the safety 
of aerial approaches to airports). 

233 For examples, see N.C. GEN. STAT. ANN. § 63-30 (through 
2010, ch. 18); N.D. CENTURY CODE § 2-04-02 (through 2011 
Reg. Sess.). See also App. A: State Codes (noting state zoning 
provisions and model code influences). 

234 For examples, see S.D. CODIFIED LAWS § 50-10-3 
(through 2011 Sp. Sess.); R.I. GEN. LAWS § 1-3-4 (through 2011 
Jan. Sess., ch. 407). 

235 For examples, see OKLA. STAT. ANN. tit. 3, § 106 (through 
2011 1st Reg. Sess.); OHIO REV. CODE ANN. § 4563.07 (through 
2011–2012, files 1–47, 49 & 52). 

236 See App. A: State Codes (noting state zoning provisions 
and model code influences). For examples, see NEB. REV. STAT. 
§ 3-311 (through 2011 1st Reg. Sess.); MISS. CODE ANN. § 61-7-
17 (through 2011 Reg. Sess.). 

by various jurisdictions, the more stringent regulations 
prevail. Many states also address concerns for compet-
ing regulations by empowering an airport entity and 
municipalities to create a joint zoning board that can 
adopt and enforce airport zoning regulations over mul-
tiple jurisdictions.237 

Consistent with the model ordinance and common 
zoning law, states usually prohibit airport zoning regu-
lations from requiring changes to preexisting noncon-
forming uses except in connection with new permits 
and variances. Airport zoning laws require landowners 
to obtain a permit before erecting any new structure or 
changing the height of any use. They provide for grant-
ing permit applications in a manner consistent with the 
requirements of the model ordinance. Many state pro-
cedures for variance applications and approvals are also 
generally consistent with the terms of the model ordi-
nance. While most states have adopted some form of the 
model ordinance, some have not used this model or do 
not have extensive airport zoning provisions at the 
state level.238 

States vary when addressing some provisions con-
tained in the model ordinance. For example, while 
many state laws allow local government to condition the 
issuance of a permit or variance on the installation and 
operation of navigational marking and lighting, they 
differ on who must bear those expenses. Some include a 
provision addressing preexisting uses that have been 
torn down or have become deteriorated based on vary-
ing percentages of decay. When included, states some-
times also give local government the power to compel 
the owner of the destroyed use to remove it. Typically 
states do not adopt the model ordinance’s requirements 
limiting uses that would create electrical interference 
with navigational signals or radio communications or 
that would result in visual interference or endanger 
aircraft.239  

States may require local governments to adopt air-
port zoning regulations. They may obligate municipali-
ties to adopt these regulations if hazard areas exist 
within their boundaries and provide that, if the munici-
pality does not, the state aeronautics agency may im-
pose regulations (or airport entities may impose them 
by court order).240 Some states also make clear that lo-
cal municipal zoning authority does not extend to regu-

                                                           
237 See App. A: State Codes (noting state zoning provisions 

and model code influences). For examples, see MINN. STAT. 
ANN. § 360.063 (through 2011 Reg. Sess.); MICH. COMP. LAWS 

ANN. §§ 259.443 to 259.444 (through P.A., 2011, No. 244 of 
2011 Reg. Sess.). 

238 See App. A: State Codes (noting state zoning provisions 
and model code influences).  

239 See App. A: State Codes (noting state zoning provisions 
and model code influences).  

240 For examples, see CONN. GEN. STAT. § 15-91 (through 
2010 Feb. Reg. Sess., June Sp. Sess. and July Sp. Sess.) (state 
may impose); IOWA CODE ANN. § 329.4 (through 2010 Reg. 
Sess.) (court may establish); NEB. REV. STAT. § 3-303 (through 
2011 1st Reg. Sess.) (political subdivisions containing airport 
hazard areas must adopt). 
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lating an airport’s runway or in other specified areas, 
and some require municipalities to notify airport enti-
ties if they enact changes in zoning regulations for sur-
rounding areas.241  

A state also may empower an aeronautics agency to 
retain zoning authority over certain areas or to approve 
local zoning regulations.242 State requirements also ex-
empt some areas and address others more specifi-
cally.243  States thus enact a range of state powers (and 
grants of municipal power) to provide for basic zoning 
functions to help protect airspace. 

Airspace—Tall Towers Acts. In addition to these 
general zoning measures, states may enact specific laws 
to address concerns for tall objects surrounding an air-
port. These “tall towers” regulations generally enhance 
the protections of local zoning measures by creating an 
additional step at the state level. Under these laws, a 
land owner must obtain a permit from the state aero-
nautics agency before constructing any structure that 
will exceed a specific height stated in the statute or 
penetrate a specified imaginary surface.244  

Tall towers regulations may include other require-
ments as well. For example, states may mandate that 
electric utilities cannot construct overhead transmission 
lines within a specified proximity to the ends of an air-
port’s runways unless federal or state authorities (or 
both) determine that the improvements will not consti-
tute a hazard to air navigation. They also may impose 
maximum height limitations near an airport. Preexist-
ing towers may be grandfathered under some of these 
laws, and height restrictions may not apply to specified 
facilities (normally those administered by the Federal 
Communications Commission).245  

Compatibility Zoning. In addition to regulating the 
height of structures and trees near an airport, local 
governments have the responsibility to implement zon-
ing regulations that establish compatible land uses sur-
rounding an airport.246 As with height regulations, the 

                                                           
241 For example, see OR. REV. STAT. ANN. § 836.608 (through 

2010 Sp. Sess.) (limiting local authority to impose limitations 
on most airports). 

242 For examples, see ALA. CODE §§ 23-1-412 to 23-1-415 
(through 2010 1st Sp. Sess.) (requiring state permit under 
specified conditions) MASS. GEN. LAWS ANN. ch. 90, § 40A 
(through 2010 Ann. Sess., ch. 392) (requiring state commission 
approval).  

243 For example, see MO. ANN. STAT. §§ 67.1224 and 305.400 
to 305.410 (2011 1st Reg. Sess, June 22, 2011) (exempting 
specified counties and creating specific requirements for oth-
ers).  

244 For example, see MICH. COMP. LAWS ANN. §§ 259.482 to 
259.493 (through P.A. 2010, No. 266, Reg. Sess.). 

245 For examples, see MD. CODE ANN., PUB. UTIL. § 7-207 
(through 2010 Reg. Sess.) (overhead transmission lines); N.H. 
REV. STAT. ANN. §§ 422-B:3 to 422-B:8 (through 2011 Reg. 
Sess., June 6, 2011) (specifying height limitations). 

246 The survey at App. B: Questionnaire Responses demon-
strates that airport entities are most concerned with the ac-
tions of surrounding jurisdictions when those actions involve 
land use and environmental regulation. 

federal government does not mandate local require-
ments; however, the FAA provides guidance regarding 
land use compatibility near airports under Advisory 
Circular 150/5020-1, Noise Control and Compatibility 
Planning for Airports,247 which addresses noise con-
cerns in particular. Rather than provide a model ordi-
nance for compatible land use, the advisory circular 
explains concepts applicable to airport noise, provides a 
table of compatible uses for specified noise levels sur-
rounding an airport, and explains other methods by 
which an airport entity and local, state, and federal 
government agencies can work to reduce noise impacts.  

State approaches to compatibility zoning near an 
airport can differ. States may not dictate specific re-
quirements for the types of uses permissible near an 
airport but instead empower local jurisdictions to make 
those decisions. States also offer guidance by requiring 
that local land-use decisions near an airport take spe-
cific factors into account, such as discouraging residen-
tial and noise-sensitive uses near airports and minimiz-
ing the danger of potential crashes, or requiring that 
local ordinances consider population density and the 
use of buildings for airports and approaches.248 States 
may address specific concerns as well by prohibiting or 
limiting certain land uses near airports.  

States also may enact specific measures for land-use 
compatibility near military airports. For example, Ari-
zona state law requires municipal plans to identify the 
boundaries of high noise or “accident potential zones” 
near military airports and compatible land uses. The 
law obligates these municipalities to incorporate sound 
attenuation standards in their plans for these zones.249 
Utah statutes provide that if a federal airport infringes 
on the use of private property, a property owner that 
has continuously owned the land from the time when 
the statute was enacted may request to exchange the 
property for state land outside of the affected area.250  

States may expressly permit some land uses near an 
airport based on state policies concerning specific local 
conditions. For example, Minnesota state law protects 
existing residential neighborhoods in urban areas.251 
Other state laws expressly protect uses near an airport 
for agriculture and animal husbandry (where airport 
hazards would not result), or public utilities or rail-
roads, or school district use in conducting aviation pro-

                                                           
247 FAA Advisory Circular 150/5020-1, Noise Control and 

Compatibility Planning for Airports, http://www.faa.gov/ 
documentLibrary/media/advisory_circular/150-5020-
1/150_5020_1.pdf. 

248 For example, see COLO. REV. STAT. ANN. § 24-65.1-202 
(through 2010 2d Reg. Sess.) (crashes and noise sensitive ar-
eas); S.C. CODE ANN. § 6-29-710 (through 2010 Reg. Sess.) 
(population density). 

249 See ARIZ. REV. STAT. ANN. § 28-8481 (through 2011 1st 
Reg. Sess., April 28, 2011) (military zone requirements). 

250 See UTAH CODE ANN. § 72-10-414 (through 2010 Gen. 
Sess.) (land exchanges). 

251 See MINN. STAT. ANN. § 360.062 (through 2010 2d Sp. 
Sess.) (protecting built-up urban areas). 
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grams; or for use as wetlands, game, and wildlife ar-
eas.252 The diverse measures that states use to address 
land-use compatibility near an airport reflect the com-
plexities involved in making local land-use decisions 
that balance the public interest in aviation with the 
interests of property owners. 

All of these basic zoning laws are aimed at providing 
airport entities, neighboring communities, and the state 
with the ability to protect airport operations by address-
ing the key elements essential to that protection. They 
control heights to protect the airspace necessary for an 
airport’s operations. They also provide zoning authority 
to control the environment surrounding an airport to 
promote land uses that are compatible with the noise 
and other effects that naturally accompany aviation. 
These measures serve as a primary tool for protecting 
airport operations. 

E. Environmental Concerns 
States sometime implement measures at and near 

airports to address environmental issues with a particu-
lar focus on noise. A state’s ability to act in this area 
may be limited, however, due to significant federal leg-
islation that can preempt local actions affecting the 
flight of aircraft. Aircraft noise is governed to a signifi-
cant degree by the Federal Airport Noise and Capacity 
Act of 1990,253 which establishes national noise policy 
and imposes specific requirements. Thus while states, 
local governments, and airport entities work to address 
aircraft noise using various methods, this federal stat-
ute may have a preemptive effect on some of those local 
efforts.  

When states enact measures to address noise that 
are consistent with federal policies, they seek to address 
communities surrounding specific airports. For exam-
ple, California law provides that a specific airport entity 
may not increase the size of noise impacted areas, and 

                                                           
252 For examples, see OHIO REV. CODE ANN. § 4563.10 

(through 2010, filed with Sec. of State Jan. 26, 2011) (allowing 
farming, dairy, railroad uses); IOWA CODE ANN. § 297.7 
(through 2010 Reg. Sess.) (school programs); ALASKA STAT.  
§§ 16.20.034, 16.20.600, 16.20.630 (through 2010 Reg. Sess.) 
(wildlife refuge). 

253 See 49 U.S.C. § 47523 et seq. See also City of Naples Air-
port Auth., 366 U.S. App. D.C. 161, 409 F.3d 431 (2005) (final 
in a series of actions that ultimately upheld an airport entity’s 
ability to limit certain aircraft at its airport when acting in 
compliance with the provisions of the Airport Noise and Capac-
ity Act of 1990); Am. Airlines Inc. v. Dep’t of Transp., 202 F.3d 
788 (5th Cir. 2000) (one of a number of cases commenting on 
the scope of an airport proprietor’s rights to affect aircraft 
flight); City of Burbank v. Lockheed Air Terminal, Inc., 411 
U.S. 624, 93 S. Ct. 1854, 36 L. Ed. 2d 547 (1973) (establishing 
that airport proprietors have greater authority to act to ad-
dress aircraft noise than government entities that are not air-
port proprietors); 49 U.S.C. §§ 47503 and 47504 (the Airport 
Safety and Noise Abatement Act of 1979 promoting compatible 
land-use planning as a means of addressing aircraft noise con-
cerns). 

the airport must conduct noise monitoring.254 Maryland 
law establishes noise zones in local communities near 
certain airports and requires permits for new or altered 
uses generating noise within the zone.255 In Massachu-
setts a specific airport entity must notify the surround-
ing public of potential changes in airport noise by ad-
vertising any request for a significant alteration in 
flight patterns.256 An airport in Nevada is obligated to 
provide communities with a method for reporting air-
craft noise incidents.257  

In several instances states also have made a policy 
decision to provide for specific noise mitigation meas-
ures in a given community. For example, in a Minne-
sota community the airport entity must budget funding 
for noise mitigation measures based on a Part 150 noise 
compatibility program.258 Missouri state law requires 
airport entities to purchase areas surrounding an air-
port where noise levels have a rating of 75 Ldn or 
greater.259 State law may also protect airport entities 
against liability from noise. For example, Alaska state 
law protects private airports against noise complaints 
by limiting nuisance actions based on noise for ordinary 
operations at the airport and by preventing local mu-
nicipalities from regulating airport noise.260  

In addition to regulatory efforts addressing noise, 
airport entities are subject to a variety of other state 
and federal environmental laws. Some of these laws 
apply generally to property owners and types of activi-
ties. For example, airport entities, like all property 
owners, have responsibilities under federal environ-
mental laws such as the Clean Air Act and Clean Water 
Act.261 They also have responsibilities under general 
state laws, such as requirements for lead abatement 
and asbestos removal, coastal act requirements for air-
ports in affected areas, and recycling program require-
ments. This study does not address these laws of gen-
eral applicability, even though they represent 
                                                           

254 See CAL. GOV’T CODE § 6546.1 (through 2010 Reg. Sess., 
2009–2010 1st–8th Ex. Sess.) (noise zones). 

255 See MD. CODE ANN., TRANSP. § 5-810 (through 2010 Reg. 
Sess.) (noise zones). 

256 See MASS. GEN. LAWS ANN. ch. 91, App., § 1-3A (through 
2010 Ann. Sess., ch. 392) (advertising altered flight patterns). 

257 See NEV. REV. STAT. ANN. § 244.418 (through 2009 Reg. 
Sess. & 2010 Sp. Sess.) (requiring entity establish toll free 
phone number for reporting). 

258 See MINN. STAT. ANN. § 473.661 (through 2010 2d Sp. 
Sess.) (mitigating areas subject to a 14 C.F.R. Pt. 150 noise 
study). 

259 See MO. ANN. STAT. § 305.630 (through 2010 1st Ex. 
Sess.) (purchases in 75 Ldn areas). “Ldn” stands for “average 
day-night sound level,” and it is the Federal Aviation Admini-
stration’s standard metric for determining the cumulative ex-
posure of individuals to noise. See also Noise Control and Com-
patibility Planning for Airports, Federal Aviation 
Administration AC 150/5020-1 (Aug. 5, 1983).  

260 See ALASKA STAT. §§ 34.75.010 to 34.75.030 (through 
2010 Reg. Sess.) (some conditions apply). 

261 See 42 U.S.C.A. § 7401 et seq. and 33 U.S.C.A. § 1251 et 
seq. 
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significant concerns for airport entities. The policies 
that these laws express do not differ significantly 
whether they are being applied at an airport or at an-
other location. 

States may regulate a variety of other specific con-
cerns, however, for the environment surrounding air-
ports. For example, in various states, laws regulate 
emissions from airport vehicles or shuttles providing 
transportation to airports, require air quality monitor-
ing in the vicinity of an airport, or restrain some airport 
activities during air pollution episodes.262 States may 
address other issues as well, such as how small wind 
energy systems can be operated near airports.263  

States generally exempt airport entities from some 
environmental requirements. For example, normally 
light pollution requirements do not apply to airport 
navigational lighting systems.264 Other exemptions may 
apply as well in connection with specific airport opera-
tions, reflecting policy decisions about the importance of 
airport operations despite environmental policies.265 

F. Summary of Challenges to Airport Land Use 
State statutes empower an airport entity’s planning 

actions, property acquisitions, zoning, and environ-
mental measures in an effort to protect its operations, 
but these measures can face a number of challenges. 
Landowners near an airport sometimes claim that these 
protective regulations have the effect of taking their 
property rights. At times residents also challenge gov-
ernment’s authority to impose these regulations or its 
ability to acquire airspace easements and other protec-
tive rights. Residents near airports also have raised 
claims that the environmental effects of flight have cre-
ated a harmful nuisance. These challenges can have the 
effect of undermining the state empowerment provi-
sions that are meant to protect an airport.  

Landowners who believe that airport zoning regula-
tions have taken their property rights may pursue an 
“inverse condemnation” claim against the entity that 
enacted the regulations. The U.S. Supreme Court estab-

                                                           
262 For example, see R.I. GEN. LAWS § 1-7-1 (through 2010 

Jan. Sess., ch. 320) (air quality monitoring program). 
263 For example, see N.H. REV. STAT. ANN. § 674:64 (through 

2011 Reg. Sess., June 6, 2011) (small wind energy systems). 
264 For example, see N.M. STAT. ANN. § 74-12-7 (through 

2011 1st Reg. Sess.) (exempting airport safety lighting from 
Night Sky Protection Act). 

265 Environmental measures at airports also can give rise to 
noncompliance actions and liability claims. Liability for noise 
is discussed in the following section, and environmental regu-
lations may give rise to other claims as well. For example, in 
United States ex rel. Nguyen v. City of Cleveland, Ohio, 2005 
U.S. Dist. LEXIS 22103, 35 ELR 20200 (N.D. Ohio Sept. 30, 
2005), the relator (Nguyen) brought a qui tam action under the 
False Claims Act, 31 U.S.C. § 3729 et seq., against 70 airports 
across the country alleging that their deicing operations vio-
lated the Clean Air Act and that as a result, these airports had 
not made accurate certifications in connection with their fed-
eral grant assurances (which require that airports be in com-
pliance with all applicable environmental laws). 

lished a cause of action for inverse condemnation based 
on use of the airspace in United States v. Causby.266 In 
that case, the U.S. Supreme Court considered whether 
by increasing federal use at an airport, the government 
had taken a property interest over adjacent land. The 
Court established that “[f]lights over private land are 
not a taking, unless they are so low and so frequent as 
to be a direct and immediate interference with the en-
joyment and use of the land.”267 Thus the law presumes 
a taking has not occurred unless specific circumstances 
can be proven.  

In Causby, the federal government had abruptly 
commenced wartime training missions over property 
adjacent to a runway and had essentially destroyed the 
value of a resident’s home and poultry business. The 
Court found that the federal government was liable for 
a taking in that fact setting, finding that it had con-
tinuously invaded the superadjacent airspace in a man-
ner so immediate and direct that this use subtracted 
from the property owner’s full enjoyment and exploita-
tion of the property. The Court later applied these prin-
ciples to a state’s use of the airspace as well.268  

The federal government, however, has exclusive sov-
ereignty of the airspace where the public has a right of 
transit.269 After Causby, the FAA declared by regulation 
altitudes where flight may occur and that constitute 
navigable airspace that is a part of the public domain. 
It stated that except when necessary for takeoff or land-
ing, minimum altitudes for flight are 500 ft over non-
congested areas and 1,000 ft over congested areas.270 
The federal courts then determined that there is a pre-
sumption of nontaking for flights occurring within the 
navigable airspace. That presumption can only be over-
come by proof of specific circumstances that destroy or 
substantially impair the property.271 Most federal cases 
only determine that a taking has occurred when air-
craft are physically present in the “superjacent air-
space” (the airspace that the owner reasonably occupies 
for his own use).272 Federal cases involving only noise, 
or involving only flight in the navigable airspace, have 
rarely resulted in a taking.  

When inverse condemnation claims are filed in state 
court, the states often look to the standards established 

                                                           
266 328 U.S. 256, 66 S. Ct. 1062, 90 L. Ed. 1206 (1946). 
267 Id. at 266. 
268 Griggs v. Allegheny Co., 369 U.S. 84, 82 S. Ct. 531, 7 L. 

Ed. 2d 585 (1962) (permitting assertion of claim for inverse 
condemnation against state). 

269 States commonly assert sovereignty in airspace where it 
has not been assumed by the United States. 

270 See 49 U.S.C. § 40103; 14 C.F.R. § 91.119. 
271 See Aaron v. United States, 160 Ct. Cl. 295, 311 F.2d 798 

(1963) (establishing presumption); Stephens v. United States, 
11 Cl. Ct. 352 (Cl. Ct. 1986) (determining presumption applied; 
property owners failed to establish that noise or character of 
overflights in navigable airspace decreased value of their land). 

272 See, e.g., Branning v. United States, 228 Ct. Cl. 240, 654 
F.2d 88 (1981) (the great weight of federal authority supports 
this conclusion).  
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in federal cases to determine whether a taking involv-
ing airspace has occurred. Those federal standards di-
rectly address airspace issues and essentially presume 
that no taking has occurred unless the circumstances of 
the case establish a substantial impairment or destruc-
tion of the property. State courts also may consider the 
general standards established under federal law for 
“regulatory takings” claims, under which courts first 
determine whether government was regulating in pur-
suit of a valid public purpose, and then examine the 
regulation’s economic impact on the specific claimant 
and the extent to which it interferes with reasonable, 
investment-backed expectations in the property.273  

For example, in Biddle v. BAA Indianapolis, LLC,274 
the Indiana Supreme Court considered an inverse con-
demnation claim involving airspace and noted that the 
federal standards were consistent with the analysis 
used under the law of the state. A regulatory taking 
under Indiana law required a showing of “special in-
jury” peculiar to an individual’s real estate that went 
beyond mere inconvenience. After considering the fed-
eral standards, the court adopted them as the more 
precise test to measure the degree of harm that may be 
involved in airspace claims and in order to provide for 
more consistent decisions.275 

Approaches to inverse condemnation, however, have 
varied from the general approach. For example, in 
McCarran Int’l Airport v. Sisolak,276 the Nevada Su-
preme Court has determined that the Nevada Constitu-
tion protects a property interest in the “useable” air-
space of the subadjacent land to a greater extent than 
under the U.S. Constitution. It further found that Ne-
vada statutes create a public right of flight and protect 
an ownership interest in the usable portions of airspace 
above an owner’s property up to 500 ft.  

The court found that ordinary zoning actions will not 
give rise to a taking of airspace in Nevada. Under Ne-
vada law, however, an ordinance limiting heights for 
the passage of aircraft can result in a permanent physi-
cal invasion of airspace that otherwise could have been 
used. To the extent a court determines that this occurs, 
such an ordinance excludes the landowner from that 
area and effects a per se, “categorical” taking, a narrow 
type of taking in which a regulation creates a perma-
nent physical exclusion.277 Thus in Nevada, excluding 

                                                           
273 See Lingle v. Chevron U.S.A., Inc., 544 U.S. 528, 125 S. 

Ct. 2074, 161 L. Ed. 2d 876 (2005); Lucas v. S.C. Coastal Coun-
cil, 505 U.S. 1003, 112 S. Ct. 2886, 120 L. Ed. 2d 798 (1992); 
Penn Cent. Transp. Co. v. City of New York, 438 U.S. 104, 98 
S. Ct. 2646, 57 L. Ed. 2d 631 (1978) (establishing regulatory 
taking action if regulation unfairly singles out a property 
owner by depriving owner of economic use of the property in 
order to bear a burden that should be borne by the public as a 
whole).  

274 860 N.E.2d 570 (Ind. 2007). 
275 Id. at 580 (adoption of federal analysis).  
276 122 Nev. 645, 137 P.3d 1110 (2006). 
277 Id. at 666 (also determining that ability to obtain a vari-

ance was only material to amount of damages); See also Hsu v. 

an owner from airspace that otherwise could have been 
used may result in an inverse condemnation action to 
compensate for the specific lost use. 

In DeCook v. Rochester Int’l Airport Joint Zoning 
Board,278 the Minnesota Supreme Court has determined 
that the Minnesota Constitution also contains more 
extensive protections for airspace than the U.S. Consti-
tution. That court drew a distinction between govern-
ment regulations that were “arbitration” regulations (or 
comprehensive land-use plans that provided reciprocal 
benefits and burdens to all landowners) and “enter-
prise” regulations (or regulations designed to benefit a 
specific public or governmental enterprise). It deter-
mined that airport zoning measures were “enterprise” 
regulations, and that such regulations require paying 
compensation to landowners if they cause a substantial 
and measurable decline in market value.  

Under this ruling, the court determined that a tak-
ing will only occur if the diminution in a property’s 
market value is found to be “substantial.” The court 
noted that whether a diminution in value has occurred, 
and its extent, are questions of fact, but whether or not 
a diminution is “substantial” is a question of law for the 
court.279 Thus an initial trial on valuation may be nec-
essary to establish whether or not a taking has oc-
curred. 

In many instances, courts reject local efforts to erode 
the regulations that protect airports. For example, resi-
dents may raise a challenge to airport regulations by 
questioning whether a local zoning ordinance is valid, 
meaning whether state statutes adequately empower 
an airport entity or other entity to adopt the ordinance. 
An ordinance that fails to comply with state empower-
ing statutes is invalid. In general, however, courts 
broadly interpret a general statute authorizing airport 
zoning actions to support a wide range of local regula-
tion.280  

Landowners also have challenged airport zoning or-
dinances as being “void for vagueness.” Under this 
claim, landowners may assert that an ordinance’s 
height and land-use restrictions are not sufficiently 
detailed to provide adequate notice of its requirements 
and guard against arbitrary enforcement. Courts con-
struing lawful ordinances, however, generally defer to 
the actions taken by legislative bodies as long as those 
actions are not arbitrary and capricious. For example, a 
Kansas court determined that where an ordinance did 

                                                                                              
County of Clark, 123 Nev. 625, 173 P.3d 724 (2007) (further 
clarifying concepts from McCarran Int’l Airport v. Sisolak). 

278 796 N.W.2d 299 (Minn. 2011) 
279 Id. at 307 (determining that amount of diminution estab-

lished by jury, $170,000, qualified as substantial and thus a 
taking had occurred). 

280 See North Props. v. Outagamie County, 223 Wis. 2d 483, 
589 N.W.2d 683 (1998) (ordinance restricted housing density in 
airport overlay district to no more than one residence per acre; 
court determined from plain language of statute that ordinance 
was authorized under state law, and also upheld ordinance 
against equal protection challenge). 
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not include precise height restrictions, but provided a 
means to determine them and a means to further re-
view them, the airport zoning ordinance was not void 
for vagueness.281  

Challenges to airport actions may also focus on an 
airport entity’s powers to acquire property interests. 
Airport entities typically may purchase real property to 
expand, control certain locations affected by noise, or 
where airspace obstructions or other incompatible uses 
have been established.282 States may also empower air-
port entities to establish an airport district on lands 
near the airport in which the entity can acquire ease-
ments for development rights and require that the land 
be used for agricultural or other specified purposes.283 
Airport entities and local government may acquire air 
rights and avigation easements as well, which normally 
convey rights to the airport entity to permit flight, air-
craft noise, and other effects. Since these rights encum-
ber title to the property, avigation easements also pro-
vide notice of the nature of the property to future 
purchasers.284  

Avigation easement rights may give rise to a number 
of challenges. For example, in McCarran, the court 
found that where avigation easements were conveyed as 
a condition of obtaining a building permit, they were 
overly broad (by simply permitting overflights without 
specific height limitations) and constituted an unconsti-
tutional “exaction” under standards established by the 
U.S. Supreme Court. McCarran focused primarily on a 
height limitation ordinance, however, and in that con-
text the court determined that the broadly drafted 
easement would not provide a defense to an inverse 
condemnation claim. When petitioning to the U.S. Su-
preme Court, the airport entity noted that the avigation 
easement had never been found to violate the U.S. Su-

                                                           
281 See Kimberlin v. City of Topeka, 238 Kan. 299, 710 P.2d 

682 (Kan. 1985) citing United States v. Causby, 328 U.S. 256, 
66 S. Ct. 1062, 90 L. Ed. 1206 (1946) and Penn Cent. Transp. 
Co. v. New York City, 438 U.S. 104, 98 S. Ct. 2646, 57 L. Ed. 
2d 631 (finding ordinance definition of “airport hazard” not 
unconstitutionally vague because specific requirements could 
be determined by officials with expertise and were subject to 
subsequent review). 

282 State laws also generally give airport entities authority 
to seek an injunction to address airspace obstructions.  

283 For example, see MD. CODE ANN., TRANSP. § 5-4A-01 
(through 2010 Reg. Sess.) (power to establish airport district 
rights); N.J. STAT. ANN. § 6:1-95 (through L.2010 c. 118, 121, 
123 & J.R. No. 6) (airport entity acquiring such development 
rights obligated to covenant that the airport will remain an 
unrestricted, public-use airport). 

284 See Biddle v. BAA Indianapolis, LLC, 860 N.E.2d 570 
(Ind. 2007) (purchasers with notice of airport noise bought 
property at reduced price that took that fact into account and 
could not demonstrate interference with distinct investment-
backed expectations). Statutes in a number of states also ad-
dress concerns for notice to property owners by imposing a duty 
on a real property seller to disclose the existence of a nearby 
airport or by requiring such a disclosure in connection with 
subdivision offerings. 

preme Court’s standards regarding unconstitutional 
exactions.285  

Airport entities have at times asserted a right to ob-
tain avigation easement rights by prescription, a claim 
that the airport entity has acquired an easement due to 
its use of longstanding flight patterns over a specified 
area. Courts determine whether a prescriptive ease-
ment exists based on the laws of each state. In general, 
however, to acquire a prescriptive right, the airport 
entity must show that it made open and notorious use 
of the property in a manner adverse to the landowner 
for a continuous and uninterrupted number of years (as 
established by statute). Some courts have recognized 
prescriptive avigation easements in favor of airport en-
tities, but in general airport entities have found it diffi-
cult to establish easements by prescription in support of 
their flight paths.286  

State statutes also frequently authorize airport enti-
ties and other government entities to acquire airport 
protection privileges, such as rights to cut trees or mark 
airspace obstructions in areas surrounding the airport. 
States may expressly provide that encroachments on 
airport protection privileges are unlawful and consti-
tute a public nuisance and authorize airport entities to 
enter private lands to remove encroachments without 
liability.287 Some airport entities also have asserted that 
prescriptive easements rights allow them to enter lands 
and cut trees that create an obstacle. These assertions 
have again been met with mixed results in the courts.288  

                                                           
285 See McCarran Int’l Airport v. Sisolak, 122 Nev. 645, 137 

P.3d 1110 (2006), citing Nollan v. Cal. Coastal Comm’n, 483 
U.S. 825, 832, 107 S. Ct. 3141, 97 L. Ed. 2d 677 (1987) (arguing 
in a subsequent petition to the U.S. Supreme Court that ease-
ments allowing passage of aircraft were never found to violate 
the nexus and proportionality requirements of Nollan v. Cal. 
Coastal Comm’n and Dolan v. City of Tigard, 512 U.S. 374, 114 
S. Ct. 2309, 129 S.E.2d 304 (1994)). See also Jay M. Zitter, 
Annotation, Zoning Regulations Limiting Use of Property near 
Airport as Taking of Property, 18 A.L.R. 4th 542  
§ 3[a] cum. supp. (orig. pub. 1982). 

286 See Baker v. Burbank-Glendale-Pasadena Airport Auth., 
220 Cal. App. 3d 1602, 270 Cal. Rptr. 337 (1990) (under facts of 
this case, recognizing airport entity had acquired an avigation 
easement by prescription). See also McCarran Int’l Airport v. 
Sisolak, 122 Nev. 645, 137 P.3d 1110 (Nev. 2006) (under facts 
of this case involving an overflight easement without height 
restrictions, airport entity could not properly require avigation 
easement as a condition to development without compensa-
tion).  

287 For examples, see COLO. REV. STAT. ANN. § 41-4-109 
(through 2011 1st Reg. Sess.); WIS. STAT. ANN. § 114.135 
(through 2009 Act 406, pub. June 2, 2010) (also imposing 6-
month statute of limitations). 

288 For example, see County of Chester v. Comm’r of 
Transp., 9 F.3d 242 (2d Cir. 1993) (facts did not establish pre-
scriptive avigation easement under Connecticut law to cut 
trees on neighboring land); Ventres v. Goodspeed Airport, LLC, 
275 Conn. 105, 881 A.2d 937 (2005) (under facts of case, airport 
entity had established a prescriptive easement to enter land 
and cut trees to protect airport approaches). 
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Landowners near an airport may also assert that 
airport operations constitute a nuisance, meaning that 
an ordinary person would consider flight impacts such 
as noise, vibration, and lighting to interfere with an 
owner’s use of property to such a degree that the inter-
ference requires a remedy. State statutes can help air-
port entities defend these claims. States typically pro-
vide that an airport is not a “nuisance per se,” and state 
statutes may preclude or limit nuisance claims to some 
extent, particularly when based on a claim of “public 
nuisance,” a claim that airport operations are subver-
sive to general public rights.289  

Residents may assert claims of “private nuisance” as 
well, or claims that the airport is creating a private 
harm that is specific to a given resident rather than 
having a broader, general impact. Courts may find that 
the ordinary operations of an airport cannot result in a 
claim of private nuisance, and generally courts also do 
not allow such a claim to be based on a plaintiff’s sub-
jective preferences about his or her environment. If a 
court does find in a given case that the evidence demon-
strates a nuisance, courts do not enjoin or abate a pub-
lic airport in response to a nuisance claim.290 

Local claims that challenge the real property and 
land-use actions of an airport entity can have the effect 
of eroding the powers that states provide to protect air-
port operations. In most instances, these claims do not 
succeed, and courts find that the law supports an air-
port’s ordinary activities. Strong and specific state laws, 
however, can help prevent challenges to ordinary air-
port activities and support the public interest in air 
transportation. 

V. AIRPORT MANAGEMENT AND OPERATIONS 

States typically enact a variety of laws that regulate 
management and operational activities occurring at an 
airport. In some instances, these laws arise from the 
governmental nature of the airport entity. Other laws 
are aimed at establishing policy for commercial or other 
specific activities at the airport. This section will review 
common airport-specific laws in this area. 

A. Finance and Administration 
 State laws regulating finance and administration 

functions at an airport tend to reflect a number of poli-
cies. States tend to give airport entities discretion to 

                                                           
289 For examples, see IND. CODE ANN. § 32-30-6-10 (through 

2011 1st Reg. Sess.); Thrasher v. Atlanta, 178 Ga. 514, 173 
S.E. 817 (Ga. 1934) (airports not nuisance per se). 

290 See Town of Hull v. Mass. Port Auth., 441 Mass. 508, 
806 N.E.2d 901 (Mass. 2004) (finding no claim for public nui-
sance based on noise because airport operations were legisla-
tively sanctioned and town made no allegation that airport had 
exceeded its statutory authority or violated federal regulations; 
also finding against claim of private nuisance because evidence 
did not implicate a property right of the town and action not 
supported by precedent). See also Jack L. Litwin, Annotation, 
Airport Operations or Flight of Aircraft as Nuisance, 79 A.L.R. 
3d 253 (orig. pub. 1977).  

operate the airport in a way that supports its commer-
cial needs. These laws also balance the needs of busi-
ness activities with the governmental nature of the en-
tity. In general, administrative functions at an airport 
that could be performed by any government entity are 
regulated by laws that address government actions, but 
state laws that address airport commercial activities, 
such as concessions and leasing, depart from those gov-
ernmental requirements to varying degrees.  

Setting Airport Charges. Federal laws impose re-
quirements on charges set by airports that restrict the 
scope of permissible state and local policies. Significant 
federal requirements focus on airport charges for the 
use of airfield facilities. The federal government prohib-
its a “head tax” on passengers at any airport, and at 
federally assisted airports, airport rate formulas for the 
use of airfield facilities must comply with federal regu-
lations.291 Federal grant assurances also create signifi-
cant requirements for federally assisted airport entities. 
Among them, airport entities cannot engage in eco-
nomic discrimination. They must make the airport 
available on reasonable terms and without unjust dis-
crimination to all types of aeronautical activities. The 
grant assurances also obligate these airport entities to 
make their facilities available without charge (in many 
instances) for use by aircraft owned by the federal gov-
ernment, and they must furnish land for certain federal 
facilities without charge.292 Other federal requirements 
apply as well. For example, if an airport entity uses 
passenger facility charge funding to construct terminal 
facilities, it must comply with certain requirements 
regarding the rents for those facilities.293 

Federal law, however, expressly provides that an 
airport entity may require “reasonable rental charges, 
landing fees, and other service charges from aircraft 
operators….”294 Federal grant assurances also obligate 
federally-assisted airport entities to “maintain a fee and 
rental structure for the facilities and services at the 
airport that will make the airport as self-sustaining as 
possible under the circumstances existing at the par-
ticular airport….”295 Thus states may regulate airport 
charges when not preempted by federal law, and a 
state’s empowerment provisions and statutory obliga-
tions can have a substantial impact on an airport en-
tity’s practices. 

Airport entities are normally considered to be gov-
ernment “enterprises” that may generate revenues 

                                                           
291 See 49 U.S.C. § 40116; Policy Regarding Airport Rates 

and Charges, 61 Fed. Reg. 31994 (June 21, 1996); Air Trans-
port Ass’n of Am. v. Dep’t of Transp., 129 F.3d 625, 327 U.S. 
App. D.C. 133 (D.C. Cir. 1997) (vacating portions of the Policy 
Regarding Airport Rates and Charges). 

292 See Grant Assurance Nos. 23, 27, and 28, 
http://www.faa.gov/airports/aip/grant_assurances/media/ 
airport_sponsor_assurances.pdf.  

293 See 14 C.F.R. Pt. 158, App. A, § B.8. 
294 49 U.S.C.A. § 40116(e)(2). 
295 Grant Assurance No. 24, http://www.faa.gov/airports/ 

aip/grant_assurances/media/airport_sponsor_assurances.pdf. 
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through business activities to support their overall op-
erations. This approach differs from that of entities en-
gaged in conducting general government. General gov-
ernment entities raise revenues by collecting taxes, and 
may only impose charges for services on a “cost recov-
ery” basis to recover their expenses.296 As a government 
“enterprise,” an airport entity has discretion to set a 
charge that will be revenue producing based on market 
factors without regard to the entity’s actual costs for 
providing a given commercial activity.297  

Concession activities, for example, represent one im-
portant source of funding for many airport entities. Air-
port entities award concessions to private businesses to 
conduct a commercial activity at the airport that pro-
vides services to the public. In return, the airport entity 
is funded by receiving a percentage of the concession’s 
gross revenues because it has allowed the business to 
profit from access to the airport’s customers. A number 
of industries have challenged an airport entity’s ability 
to impose charges based on a percentage of gross reve-
nues (including car rental, ground transportation, and 
off-airport parking), but courts have consistently upheld 
airport concession charges imposed on this basis.  

For example, in Seattle-Tacoma International Taxi 
Association v. Port of Seattle,298 a taxicab association 
challenged an airport entity’s ability to issue a Request 
for Proposals that required the chosen provider to pay 
the greater of a percentage of gross revenues or a 
minimum annual guaranteed amount for the privilege 
of operating at the airport. The court found that these 
charges did not violate the state’s Revised Airports Act, 
which required the airport’s charges to be reasonable 
and uniform for the same class of service and be estab-
lished with due regard to a person’s use of property and 
improvements and the airport’s expense of operation. 
Under this standard, the court observed that taxicabs 
were a distinct “class of service,” that the airport’s 
charge supported its overall operations, and that taxi-
cabs would have access to the overall benefit of the fa-
cility rather than just specific roadways. The court 
found these factors to support concession fees based on 
a percentage of gross revenues.299 

                                                           
296 See, e.g., Denver Street LLC v. Town of Saugus, 78 Mass. 

App. Ct. 526, 939 N.E.2d 1187 (2011) (a government entity’s 
charges will constitute a permissible fee, and avoid being cate-
gorized as an impermissible tax, when they are charged to an 
individual in exchange for a particular service, they are paid 
voluntarily (because an individual may choose not to use the 
service), and they are not collected to raise revenues but to 
compensate the government entity for the cost of providing the 
service). 

297 For example, see Riemers v. State, 731 N.W.2d 620 (N.D. 
App. 2007) (distinguishing fees set for permit or license and 
fees set by a government enterprise); Coleman v.  
Kootsillas, 575 N.W.2d 527 (Mich. 1998) (government conduct-
ing activity for purpose of producing a profit). 

298 156 Wash. App. 1025, unpublished (June 7, 2010). 
299 Id., citing Branson v. Port of Seattle, 152 Wash. 2d 862, 

101 P.3d 67 (2004) (port has broad discretionary power to set 
concession fees in the manner it chooses so long as the result-

Other charges at an airport are intended to generate 
revenue as well, such as leasing hangar space or other 
commercial functions. States often do not address these 
fee setting measures. They may, however, discuss some 
of the factors or standards that airport entities must 
consider when calculating rates and charges. For ex-
ample, in Maine, municipal airport rates and charges 
must make use of methodologies that are reasonably 
related to the use of airport property or services, such 
as square footage, gross receipts, or landing fees.300  

States also may impose “governmental” kinds of pro-
cedures in connection with airport charges. For exam-
ple, Kentucky state law provides a remedy for persons 
aggrieved by an airport entity’s charges, creating a 
right of appeal to a governmental review process.301 
States also address concerns for fairness and due proc-
ess through notice requirements, such as by requiring 
an airport entity to provide public notice before setting 
certain charges, or requiring it to comply with solicita-
tion requirements before entering its contracts.302 

In a few instances, states may prohibit or restrict the 
imposition of specific airport charges. For example, 
Alaska state law provides that airport entities must 
permit military uses without charge, and it prohibits 
imposing some charges on a percentage of gross reve-
nue basis.303 State laws prohibit imposing a charge for 
landing fees except on aircraft used in commercial ac-
tivities or aircraft above a specified weight.304 Nevada 
state law prohibits new fees or taxes on the sale of avia-
tion fuel after a specified date.305 Thus while in general 
airport entities have broad authority to determine rates 
and charges, their authority is shaped by specific fed-
eral and state requirements. 

                                                                                              
ing fees comply with the basic limitations set forth in state 
statute; the fee that a taxi company must pay under a conces-
sion agreement derives both from the burden of the taxi com-
pany’s use of airport property and the benefit that the port 
bestows on the taxi company by providing it with exclusive 
access to a market of potential customers). See also § 5.E, infra, 
regarding car rental issues. 

300 See ME. REV. STAT. ANN. tit. 30-A § 5405 (through 2009 
2d Reg. Sess.). See also HAW. REV. STAT. § 261-7 (through 2010 
Reg. & Sp. Sess.) (specifying various fee requirements to pro-
vide for airport expenses). 

301 See KY. REV. STAT. ANN. § 183.133 (through 2010) (pro-
viding right of appeal to aggrieved parties). 

302 For examples, see ALASKA STAT. § 02.15.090 (through 
2010 Reg. Sess.) (notice when setting customer facility 
charges); DEL. CODE ANN. tit. 2, § 933 (through 2011, 78 Laws, 
chs. 1–203) (procurement requirements). 

303 See ALASKA STAT. § 02.15.090 (through 2010 Reg. Sess.). 
304 For example, see N.M. STAT. ANN. § 64-1-16 (through 

2010 2d Reg. Sess. & 2d Sp. Sess.) (airports receiving state 
funds may only charge landing fees on commercial aircraft); 
TENN. CODE ANN. § 42-2-107 (through 2010 1st Ex. Sess. & 
2010 Reg. Sess.) (prohibiting landing fees on aircraft 12,500 lbs 
or less). 

305 NEV. REV. STAT. ANN. § 365.210 (through 2009 Reg. Sess. 
& 2010 Sp. Sess.) (incudes exceptions). 
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Leasing Airport Lands. As with airport charges, leas-
ing airport lands is generally subject to a variety of fed-
eral and state requirements that reflect both the com-
mercial and governmental aspects of airport activities. 
Federal regulations are imposed primarily on a contrac-
tual basis through airport grant assurances and prop-
erty deeds.306 Among them, airport entities may not 
enter leases or other arrangements for aeronautical 
activities that convey exclusive rights, and arrange-
ments must be on reasonable terms and without unjust 
discrimination.307 FAA considers an aeronautical lease 
term that exceeds 50 years to be a prohibited disposal of 
property, and airport entities cannot enter exclusive 
long-term leases with airlines (defined as 5 years or 
more) for facilities that have been funded using Passen-
ger Facility Charges.308 In general, however, federal 
regulations support an airport entity’s ability to enter 
commercial arrangements for the use of its land.309 

State laws impose similar policy requirements on 
airport entities. In general, state laws give these enti-
ties the power to lease airport lands for airport pur-
poses (and sometimes for nonairport purposes). State 
laws commonly make airport leases subject to broad 
prohibitions against depriving the public of its equal 
and uniform use of the airport and against granting 
exclusive rights.310 States may further express broad 
                                                           

306 See 49 U.S.C.A. § 47107 (requiring contractual grant as-
surances in exchange for federal assistance); FAA Airport 
Compliance Manual, FAA Order 5190.6B § 1.9 (Sept. 30, 2009) 
(listing sources of an airport sponsor’s federal obligations, in-
cluding grant assurances and property deeds). 

307 Grant Assurance Nos. 22 and 23, http://www.faa.gov/ 
airports/aip/grant_assurances/media/airport_sponsor_ 
assurances.pdf. 

308 See FAA Airport Compliance Manual, Order 5190.6B,  
§ 12.3.b(3); 14 C.F.R. § 158.3 and App. A at B.5–B.6 (lease re-
quirements). Other federal policies may apply to an airport’s 
leasing practices as well. For example, FAA discourages 
“through-the-fence” arrangements, in which tenants that do 
not lease airport land have access to airport facilities. See FAA 
Airport Compliance Manual, FAA Order 5190.6B § 12.7 (Sept. 
30, 2009); Grant Assurance No. 5.g, http://www.faa.gov/ 
airports/aip/grant_assurances/media/airport_sponsor_ 
assurances.pdf (prohibiting through-the-fence arrangements 
involving residential uses). It also imposes requirements on 
providing airlines with competitive access to facilities. See 
Grant Assurance No. 39, http://www.faa.gov/airports/aip/ 
grant_assurances/media/airport_sponsor_assurances.pdf.  

309 For example, see FAA Airport Compliance Manual, Or-
der 5190.6B, § 10.2 (supporting an airport entity’s use of 
minimum standards to impose conditions on airport land uses 
and commercial arrangements); Grant Assurance No. 39, 
http://www.faa.gov/airports/aip/grant_assurances/media/ 
airport_sponsor_assurances.pdf (requiring tenants construct-
ing hangars to enter terms and conditions that the airport 
entity imposes).  

310 These provisions were a part of the Uniform Airports 
Act, which influenced the laws of many states. See App. A: 
State Codes (noting uniform law influences by state). For ex-
ample, see, e.g., WASH. REV. CODE ANN. §§ 47.68.130, 47.68.140 
(through 2011, chs. 1 & 2) (imposing these common require-
ments). 

goals for airport leases, such as by directing airport 
entities to manage facilities and grant concessions in 
furtherance of the development of commerce and tour-
ism or to provide for diverse services.311  

State requirements may relate to particular types of 
leases on airport property. For example, most state laws 
empower airport entities to lease an entire airport facil-
ity.312 Some states impose requirements for tenant in-
vestments on airport property.313 Some also address 
specific facilities, such as requiring that a concession for 
“in-bond” (duty free) merchandise be exclusive, that 
airport leases comply with minimum standards issued 
by the state aeronautics agency, or that airport entities 
comply with laws making vending space opportunities 
available to the blind.314  

Airport lease durations are a common area of state 
regulation. A state may address durations generally, 
such as by requiring that airport leases have an ade-
quate duration to assure permanence and stability to a 
tenant using an airport for an aeronautical business.315 
A state also may impose specific requirements in addi-
tion to maximum durations, such as by requiring that 
the airport entity also obtain a reversion of title for ten-
ant-constructed improvements; requiring a specified 
minimum level of investment; distinguishing types of 
leases when imposing maximum durations; extending 
lease term requirements to renewal periods; and requir-
ing periodic adjustments in rent in connection with 
lengthy terms.316 Maximum permitted durations vary, 
such as terms of 20–30 years when tenants construct 
improvements or as few as 10 years for any airport 
lease.317  
                                                           

311 For example, see CAL. PUB. UTIL. CODE § 21690.7 
(through 2011 Reg. Sess., ch. 745, and 2011–2012 1st Ex. 
Sess.). 

312 These provisions were a part of the Uniform Airports 
Act, which influenced the laws of many states. See App. A: 
State Codes (noting uniform law influences by state). 

313 For example, see LA. REV. STAT. ANN. § 2:135.1 (through 
2010 Reg. Sess.) (allowing extensions of lease term for specified 
tenant investments); UTAH CODE ANN. § 72-10-207 (minimum 
investment required for certain long-term leases). 

314 For examples, see ALASKA STAT. §§ 02.15.091 and 
02.15.090 (through 2010 Reg. Sess.) (exclusive concessionaire 
required and specific requirements for tenant improvements); 
HAW. REV. STAT. § 102-14 (through 2011 Reg. Sess.) (require-
ments for public buildings).  

315 For example, see N.H. REV. STAT. ANN. § 422:18 (through 
2010 Reg. Sess., ch. 381 & 2010 Sp. Sess., ch. 1). 

316 For examples, see KAN. STAT. ANN. § 13-1348b (through 
2010 Reg. Sess.) (reversion of title); UTAH CODE ANN. § 72-10-
207 (through 2010 Gen. Sess.) (specified minimum invest-
ment); MO. ANN. STAT. § 305.310 (through 2010 1st Ex. Sess.) 
(nonaeronautical leases limited to 20 years); IND. CODE ANN.  
§ 8-22-2-5 (through 2010 2d Reg. Sess.) (different maximum 
durations apply both for initial and extended lease terms and 
for both existing and tenant-investment facilities); WASH. REV. 
CODE ANN. § 36.34.180 (through 2011, ch. 1 & 2) (requiring 
rent adjustments every 5 years). 

317 For examples, see MISS. CODE ANN. § 61-5-91 (through 
2010 Reg. & 1st & 2d Ex. Sess.) (maximum of 25 years with 
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Airport leases also are subject to a number of “gov-
ernmental” kinds of requirements due to the nature of 
airport entities. These leases are subject to state laws 
that apply to all government contracts (as discussed in 
the following section). “Governmental” issues may also 
affect leasehold rights and remedies. For example, if 
government regulations result in closing premises sub-
ject to an airport lease, in some circumstances an air-
port tenant might assert a takings claim.318 Also, fed-
eral grant assurances relating to airport leasing 
practices may not protect an airport entity from subse-
quent state claims for damages under a lease.319  

Other Administrative Requirements. Many laws ap-
ply to government contracts, and as such they impact 
the activities that airport entities conduct. Among gen-
eral legal principles, government cannot enter a con-
tract that would have the effect of nullifying a state law 
(including an airport entity’s enabling statutes). Such 
contracts are void, and parties are assumed to under-
stand this risk when contracting with government.320 
Government contracts also must be executed in accor-
dance with specific technical requirements. A failure to 
follow those requirements normally will render a con-
tract void.321 Government contracts must have a public 
purpose as well. Raising revenue for an enterprise func-
tion is considered to be a public purpose.322  

State constitutions also normally prohibit govern-
ment contracts from “lending credit” to a private entity. 
In other words, government cannot assume a financial 
liability that in effect creates government debt for the 
benefit of a private enterprise, such as by agreeing to 
pay the debt of a potentially defaulting party or to be-

                                                                                              
investment); DEL. CODE ANN. tit. 2, § 705 (through 2010, 77 
Laws, chs. 1–476 and 2010 tec. corr.) (maximum of 10 years). 

318 See Love Terminal Partners v. United States, 97 Fed. Cl. 
355 (2011) (regulatory taking occurred when Wright Amend-
ment Reform Act prohibited use of portions of airport in which 
plaintiffs held long-term leases). 

319 See Asheville Jet, Inc. v. City of Asheville, 689 S.E.2d 
162 (N.C. Ct. App. 2010) (federal leasing requirements imposed 
on airports did not preempt state action for damages on the 
lease).  

320 See SC Testing Tech., Inc. v. Dep’t of Env. Protection, 
688 A.2d 421 (Maine 1996) (contractor built inspection facili-
ties after entering state contract to provide emissions testing; 
state then terminated contract when legislature repealed test-
ing requirements, nullifying subject matter of contract, and 
court found contractor assumed that risk).  

321 See Cherry Creek Aviation, Inc. v. City of Steamboat 
Springs, 958 P.2d 515 (Colo. Ct. App. 1998) (noting that in 
Colorado, a governmental/proprietary distinction no longer 
determined governmental immunity but affected other issues, 
including validity of a contract entered to obtain a Fixed Base 
Operator; the city’s failure to comply with governmental execu-
tion formalities rendered the contract void). 

322 See Brody v. City of Millville, 114 N.J. Super. 94, 274 
A.2d 849 (1971) (finding city could finance expansion of ten-
ant’s leased facility because airport lease had adequate public 
purpose when entered for aircraft engine repair business). 

come responsible to another party’s creditors.323 As with 
private contracts, government contracts also are subject 
to a covenant of good faith and fair dealing. This cove-
nant requires that when parties exercise discretion dur-
ing the performance of a contract, they do so in good 
faith to accomplish the contract’s objectives and not act 
to undermine the contract’s performance.324 

Public procurement laws also may affect airport con-
tracts. Under these laws, airport contracts may be sub-
ject to public solicitation requirements, and contracting 
actions normally cannot be arbitrary or capricious.325 
Federal procurement requirements can supersede an 
airport entity’s local requirements for projects receiving 
federal funding, and other specific requirements may 
apply.326 Other administrative areas at an airport typi-
cally must conform to common governmental require-
ments as well. For example, airport-specific laws may 
address areas such as meetings or recordkeeping, con-
cerns for protecting privacy in airport records and data, 
and marketing actions to promote the airport.327  

Government employment is subject to many common 
legal requirements, but states may enact specific provi-
sions addressing airports. For example, Michigan state 
law requires airport managers to obtain a license from 
the state aeronautics agency.328 Among various states, 
laws also may create airport-specific requirements re-
lating to salary limitations, employment age require-
ments, labor negotiations, strike requirements, dis-
crimination  monitoring  requirements  for  concession- 
aires, workers compensation requirements, and re-
quirements for airport and business employees.329  

                                                           
323 Jackson-Shaw Co. v. Jacksonville Aviation Auth., 510 F. 

Supp. 2d 691 (M.D. Fla. 2007) (airport entity’s long-term lease 
of property to private development company did not violate 
entity’s empowering statutes, it had a public purpose to raise 
revenue, and it did not constitute a lending of credit where 
airport entity was merely a lessor that shared in profits). 

324 See Airis SFO, LLC v. City and County of San Francisco, 
2010 Cal. App. Unpub. LEXIS 8283 (Oct. 20, 2010) (finding 
officials breached covenant); Hunting Aircraft, Inc. v. Peach-
tree City Airport Auth., 281 Ga. App. 450, 636 S.E.2d 139 
(2007) (airport had implied duty of good faith to consent to 
request to assign rights under easement agreement). 

325 See Jackson-Shaw Co. v. Jacksonville Aviation Auth., 
510 F. Supp. 2d 691 (M.D. Fla. 2007) (arbitrary and capricious 
standard applies when other procurement requirements do 
not). 

326 See, e.g., ALA. CODE § 23-1-358 (through 2010 Reg. Sess.) 
(federal requirements may supersede state). 

327 For examples, see MINN. STAT. ANN. § 473.685 (through 
2011 Reg. Sess.) (data); FLA. STAT. ANN. § 331.20 (through 
2010 2d Reg. Sess., ch. 274 & 2010 Sp. A. Sess., ch. 283) (per-
mitting advertising and promotions, including hospitality). 

328 See MICH. COMP. LAWS ANN. § 259.86 (through P.A. 
2010, No. 266, Reg. Sess.) (airport manager license). 

329 For examples, see MINN. STAT. ANN. § 15A.0815 (through 
2010 2d Sp. Sess.) (salary); COLO. REV. STAT. ANN.  
§ 8-3-108 (through 2010 2d Reg. Sess.) (unfair labor practice to 
obstruct airport access); MICH. COMP. LAWS ANN. § 259.114 
(through P.A. 2010, No. 266, Reg. Sess.) (ethics). 
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B. Police and Security 
State laws authorize police and security functions at 

airports. The Transportation Security Administration 
(TSA) performs some security functions at airports un-
der federal law, but as presently implemented, the TSA 
does not exercise police powers and relies on local offi-
cers to take police actions.330 When state laws empower 
airport police officers, they generally provide full peace 
officer authority, but many also limit jurisdiction.331  

Common jurisdictional limitations include requiring 
that airport police officers act only on the airport’s 
premises and be engaged in their airport employment 
when acting.332  States normally permit these officers to 
exercise authority over any property of the airport en-
tity. However they also may permit officers to pursue 
offenders leaving the airport, respond to a request for 
assistance from other agencies, or exercise authority 
over roadways in close proximity to the airport.333 
States may authorize airports to use limited enforce-
ment officers as well (such as parking enforcement offi-
cers), and a state may provide that specified airport 
officers are not police officers.334 States may address 
other aspects of an airport officer’s duties as well, such 
as training requirements, whether or not airport offi-
cers can conduct investigations, whether a local agency 
must authorize them to carry firearms, and whether 
they must display a badge while on duty.335  

State laws also may address concerns involving the 
enforcement jurisdiction of other agencies. Airport enti-
ties may be empowered to contract for police officers 
with neighboring municipalities or use such contracts to 
expand their police officers’ jurisdiction. Officers from 
surrounding jurisdictions may need to obtain an airport 
entity’s permission to access restricted airport areas, or 
airport entities may be empowered to enter mutual aid 
arrangements with other jurisdictions. In addition, the 

                                                           
330 49 U.S.C. § 114(q) (TSA may designate law enforcement 

officers—it currently has not exercised that designation to 
create such officers for airports). 

331 In the survey at App. B: Questionnaire Responses, per-
centages were relatively even between airports employing a 
police force and those using a force not directly under the con-
trol of airport management. 

332 For example, see ALA. CODE § 4-2A-6 (through 2010 1st 
Sp. Sess.) (providing for powers and jurisdiction). 

333 For example, see IND. CODE ANN. § 8-22-3-34 (through 
2011 1st Reg. Sess.). 

334 For examples, see OKLA. STAT. ANN. tit. 3, § 65.8 
(through 2010 2d Reg. Sess. ch. 479) (officers enforce ordinance 
on any airport properties); 70 ILL. COMP. STAT. ANN. 5/8.12 
(through 2010 Reg. Sess., P.A. 96-1496) (security force not 
deemed regularly constituted police department); FLA. STAT. 
ANN. § 316.640 (through 2010 2d Reg. Sess., ch. 274 & 2010 Sp. 
A. Sess., ch. 283) (airport parking enforcement officers). 

335 For examples, see MONT. CODE ANN. § 7-32-303 (2011) 
(training); NEV. REV. STAT. ANN. § 171.1223 (through 2009 
Reg. Sess. & 2010 Sp. Sess.) (investigations). CAL. PENAL CODE 
§ 830.33 (through 2011 Reg. Sess., ch. 745, and 2011–2012 1st 
Ex. Sess.) (carrying firearms); W. VA. CODE ANN. § 8-29B-4 
(through 2011 2d Extra Sess.) (firearms and badge). 

law may give others enforcement powers at airports. 
For example, most states empower their state aeronau-
tics agencies to designate employees who can exercise 
police power when enforcing the state’s aeronautics 
act.336 State laws also may empower pilots or airport 
managers to restrain persons who are interfering with 
aircraft operations until a police officer arrives.337 

States may address airport security measures as 
well. Among various states, laws may extend security 
protections to aviation fuel facilities located off of the 
airport; authorize measures to detect weapons and ex-
plosives; establish security zones on waters surround-
ing an airport; designate air freight security areas at an 
airport; require that officers be present at passenger 
screening checkpoints; impose restrictions on aircraft 
keys; implement pilot identification requirements; ex-
empt airport documents from public disclosure re-
quirements; or require airport managers to participate 
in antiterrorism training.338 State homeland security 
programs may have authority to assess airport security 
risks and coordinate activities, and in Florida certain 
airport entities must file a security plan meeting state 
requirements.339  

C. Operations 
Many airfield operations at an airport are governed 

by federal requirements, and as such, in many areas 
federal law may be preemptive.340 The state, however, 
provides the airport entity’s fundamental power to act, 
and some state laws address specific operational con-
cerns. For example, states may address aeronautical 
matters such as launching rockets near an airport, heli-
copter touring, aerial pesticide application, and the re-

                                                           
336 The Uniform Aeronautical Regulatory Act contained 

these powers and influenced the laws in many states. See App. 
A: State Codes (noting states with aeronautics act provisions). 

337 For example, see VA. CODE ANN. § 5.1-21.1 (through 2010 
Reg. Sess.) (empowering airport manager). 

338 For examples, see ARIZ. REV. STAT. ANN. § 41-4271 
(through 2011, 1st Reg. Sess. and 3d Sp. Sess.) (fuel facilities); 
GA. CODE ANN. § 38-3-22.2 (through 2010 Reg. Sess.) (requiring 
antiterrorism training); OHIO REV. CODE ANN. § 4563.30 
(through 2011–2012, files 1–47, 49 & 52) (keys, pilot identifica-
tion, other matters); W. VA. CODE ANN. § 8-29B-6 (through 
2011 2d Extra. Sess.) (officer at checkpoint). 

339 See FLA. STAT. ANN. § 330.30 (through 2010 2d Reg. 
Sess., ch. 274 & 2010 Sp. A. Sess., ch. 283) (requiring plans 
from certain general aviation airports). 

340 See 14 C.F.R. Pt. 139; In the Matter of the City of Santa 
Monica, Final Agency Decision and Order, FAA Docket No. 16-
02-08, 2009 (FAA July 8, 2009), available at 
http://part16.airports.faa.gov/pdf/16-02-08.pdf modified in part 
by In the Matter of the City of Santa Monica, Final Decision 
and Order Granting Clarification of Final Agency Decision 
(Sept. 3, 2009) (FAA states that in cases involving airport pro-
prietors, no court has yet found that local authority determina-
tions regarding aviation safety not preempted.) 
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moval of crashed aircraft once investigative processes 
are complete.341  

States may address ground conditions as well. For 
example, they may exempt airfield vehicles from licens-
ing requirements, prohibit unauthorized snowmobiles 
and recreational vehicles, and require the owners of 
livestock and fowl to keep them from entering an air-
port.342 In nonaeronautical areas, states may authorize 
an airport entity to control vehicle and pedestrian traf-
fic or impose parking conditions, such as by specifying 
requirements for handicapped parking or free park-
ing.343  

States also may empower airports to address emer-
gency or dangerous conditions. For example, in Texas 
an airport entity has authority to declare a local state of 
disaster within the boundaries of an airport that it con-
trols; Minnesota allows some airports to be designated 
as checking stations for aircraft flying into wilderness 
areas; and Alaska authorizes shelter cabins and comfort 
stations containing stoves and other suitable facilities 
as needed at airports.344  

Most airport operational requirements are a product 
of federal law, but states regulate in some areas. 
Whether state or federal, these regulations define an 
airport entity’s compliance obligations, and they also 
can have the effect of establishing a standard of care in 
connection with liability actions against the airport en-
tity.345  

D. Passenger and Terminal Services 
States may regulate the local services that passen-

gers receive in airport terminal buildings (in general, 
federal laws do not regulate these activities).  For ex-
ample, states typically regulate liquor licensing and 
require airport concessionaires to obtain special li-
censes. In various states, laws may permit the sale of 
travel insurance by airport vending machines, impose 
requirements on foreign currency exchanges, permit the 
operation of slot machines, or regulate telecommunica-

                                                           
341 For examples, see CAL. PUB. UTIL. CODE § 21646 

(through 2011 Reg. Sess., ch. 745, and 2011–2012 1st Ex. Sess.) 
(rockets); TENN. CODE ANN. § 42-1-301 (through 2011 1st Reg. 
Sess.) (helicopter touring); LA. REV. STAT. ANN.  
§ 2:135.3 (through 2011 1st Extra Sess.) (pesticides); WIS. 
STAT. ANN. § 287.81 (through 2011 Act 46, pub. Nov. 15, 2011) 
(crash). 

342 For examples, see MICH. COMP. LAWS ANN. § 324.82119 
(through P.A. 2011, No. 224, Reg. Sess.) (snowmobiles); ALA. 
CODE § 23-1-385 (through 2011 Reg. Sess.) (livestock and fowl). 

343 For example, see WYO. STAT. ANN. § 31-5-501 (through 
2010 Bud. Sess.) (handicapped and other parking). 

344 See TEX. GOV’T CODE § 418.108 (Vernon, through 2009 
Reg. & 1st Called Sess.) (local state of disaster); MINN. STAT. 
ANN. § 84.46 (through 2011 Reg. Sess., ch. 19) (requiring 
transportation commissioner to designate checking stations at 
three airports and requiring specific responsibilities); ALASKA 

STAT. § 18.40.010 (through 2010 2d Reg. Sess.) (shelter cabins). 
345 See also § 3, supra. 

tions and utilities at airports.346 States may be pre-
empted, however, from enacting passenger service regu-
lations that directly affect air transportation.347  

State or local requirements may address speech at 
airports. Airports are considered nonpublic forums for 
First Amendment purposes, and thus airport entities 
may limit charitable solicitation activities in their facili-
ties.348 This ability to regulate the time, place, and 
manner of speech, however, has not been found to sup-
port a total ban on newspaper racks inside of a terminal 
building. The Fourth Circuit Court of Appeals found 
that a total ban on newspaper racks significantly re-
stricts a publisher’s ability to distribute newspapers, 
and the airport entity’s interests in aesthetics, preserv-
ing airport revenue, preventing congestion, and main-
taining security were not found sufficient to justify the 
burden of a total ban.349  

Similarly, the Eleventh Circuit Court of Appeals 
found that even in a nonpublic forum, where an airport 
entity may regulate content, its regulations must be 
reasonable and viewpoint neutral. As such, the court 
determined that an airport entity could not charge an 
advertising affiliation for ads placed on newspaper 
racks, and that the entity’s discretion to cancel licenses 
should be subject to nondiscriminatory standards. It 
upheld, however, the airport entity’s ability to charge a 

                                                           
346 For examples, see KY. REV. STAT. ANN. § 304.9-240 (2011) 

(insurance); MINN. STAT. ANN. § 325F.51 (through 2011 Reg. 
Sess.) (foreign currency exchanges); NEV. REV. STAT. ANN.  
§ 463.177 (through 2009 Reg. Sess. & 2010 Sp. Sess.) (slot ma-
chines). 

347 See Air Transport Ass’n of Am., Inc. v. Cuomo, 520 F.3d 
218 (2d Cir. 2008) (finding New York law regarding the rights 
of delayed air passengers preempted; state statute later re-
pealed). The federal government subsequently issued a “pas-
senger bill of rights” establishing certain protections. See En-
hancing Airline Passenger Protections, 74 Fed. Reg. 68983-01 
(Dec. 30, 2009); Enhancing Airline Passenger Protections, 75 
Fed. Reg. 45562-01 (Aug. 3, 2010); Enhancing Airline Passen-
ger Protections, 76 Fed. Reg. 23110-01 (Apr. 25, 2011). 

348 See Int’l Soc. for Krishna Consciousness, Inc. v. Lee, 505 
U.S. 672, 112 S. Ct. 2701, 120 L. Ed. 2d 541 (1992) (airport 
terminal is nonpublic forum for First Amendment purposes, 
and prohibition on solicitation of contributions satisfied rea-
sonableness requirement); Int’l Soc. for Krishna Consciousness 
of Cal., Inc. v. City of Los Angeles, 48 Cal. 4th 446, 227 P.3d 
395, 106 Cal. Rptr. 3d 834 (2010) (determining that whether or 
not airport was a public forum for free expression under the 
California Constitution, ordinance prohibiting solicitation at 
airport was valid as a reasonable time, place, and manner re-
striction of expressive rights to the extent it prohibited solicit-
ing the immediate receipt of funds). 

349 See The News and Observer Publishing Co. v. Raleigh-
Durham Airport Auth., 597 F.3d 570 (4th Cir. 2010) (when 
airport concession plan limited newspaper sales to retail out-
lets, plan found unreasonable and not upheld; in nonpublic 
forum, government may reserve the forum for its intended 
purposes in addition to time, place, and manner regulations, 
but regulation must be reasonable and viewpoint neutral, and 
a total ban was not reasonable).  

Compilation of State Airport Authorizing Legislation

Copyright National Academy of Sciences. All rights reserved.

http://www.nap.edu/22735


 38 

profit-conscious fee for these licenses.350 Another court 
considering advertising issues determined that an air-
port entity may adopt a policy disallowing a competing 
parking lot from placing advertisements in airport fa-
cilities.351  

State efforts to regulate airport services also may fo-
cus on airport buildings. For example, states may pro-
hibit smoking in airports or permit certain airports to 
operate separately ventilated smoking areas.352 The 
Wisconsin state legislature has adopted a restroom eq-
uity act requiring airports to maintain adequate facili-
ties to ensure that women have the same speed of ac-
cess to toilets as men.353 Laws in various states may 
impose requirements for the placement of art, litter 
receptacles, automated external defibrillators, or public 
pay phones with communications devices for communi-
cation-impaired persons.354  

E. Ground Transportation 
States may enact laws addressing car rental compa-

nies and ground transportation providers in areas of 
concern to airport entities.355 As previously discussed, 
airport contracts for car rental concessions typically 
charge a fee based on a percentage of gross receipts, 
and when challenged, courts have upheld the use of 
these fees, whether applied to on or off-airport loca-
tions.356 State statutes may address other aspects of 
airport car rental activities as well. For example, laws 
in Wisconsin and Nevada regulate how car rental com-
panies may notify customers of charges imposed by the 

                                                           
350 See Atlanta Journal and Constitution v. City of Atlanta 

Dep’t of Aviation, 322 F.3d 1298 (11th Cir. 2003) (city could not 
require publishers selling newspapers to associate with certain 
soft drink advertisers having relationship with city). 

351 See Park Shuttle N Fly, Inc. v. Norfolk Airport Auth., 
352 F. Supp. 2d 688 (E.D. Va. 2004) (upholding privilege fee 
calculated on percentage of gross receipts that airport imposed 
on facility, and upholding airport advertising policy that disal-
lowed placement of ads by off-airport lot).  

352 For example, see COLO. REV. STAT. ANN. § 25-14-203 
(through 2011 1st Reg. Sess.). 

353 See WIS. STAT. ANN. § 101.128 (through 2009 Act 406, 
pub. June 20, 2010) (restroom equity). 

354 For examples, see 410 ILL. COMP. STAT. ANN. 55/3.1 and 
415 ILL. COMP. STAT. ANN. 105/10 (through 2011 Reg. Sess., 
P.A. 97-615 except P.A. 97-597) (litter and telecommunica-
tions); NEV. REV. STAT. ANN. § 4508.600 (through 2009 Reg. 
Sess. & 2010 Sp. Sess.). 

355 For a summary of ground transportation requirements 
at specific airports, see SURVEY OF LAWS AND REGULATIONS OF 

AIRPORT COMMERCIAL GROUND TRANSPORTATION (Airport Co-
operative Research Program Legal Research Digest 3, Trans-
portation Research Board, 2008), http://onlinepubs.trb.org/ 
onlinepubs/acrp/acrp_lrd_003.pdf. 

356 See Alamo Rent-A-Car, Inc. v. Sarasota-Manatee Airport 
Auth., 906 F.2d 516 (11th Cir. 1990) (upholding 10 percent 
gross receipts charge); Enterprise Leasing Co. v. Metro. Air-
ports Comm’n, 250 F.3d 1215 (8th Cir. 2001) (upholding off-
airport car rental gross receipts charge). See also § 5.A, supra. 

airport,357 and California law authorizes the use of cus-
tomer facility charges by imposing detailed require-
ments on their use.358 States may choose, however, to 
allow local government to regulate customer facility 
charges. Airport entities implement these charges in a 
variety of ways based on their state powers to impose 
charges.359 

States also may address commercial ground trans-
portation at airports (such as taxicabs and shuttles), 
and they may expressly authorize airport entities to 
regulate “for hire” vehicles. States may prohibit an air-
port entity from granting any exclusive rights for these 
services, and they may make clear that every ground 
transportation provider has a right to discharge pas-
sengers at the airport.360 States also may allow an air-
port entity to establish an airport concession for taxicab 
or other ground transportation operations. When air-
port entities establish a concession, the courts have 
upheld their ability to require concession fees using a 
gross receipts model.361 A state may permit criminal 
history background checks as well for ground transpor-
tation drivers who provide service to an airport.362  

F. Airport Criminal Offenses 
State criminal law codes typically contain a range of 

offenses that relate to actions at airports. In general, 
these crimes relate to airport administration matters, 
weapons at airports, airport safety and security, and 
airport operations.  

State laws may address enforcement issues as well. 
For example, in Indiana purchasing a ticket to board an 
aircraft constitutes consent for an airline to search a 

                                                           
357 For example, see WIS. STAT. ANN. § 100.53 (through 2009 

Act 406, pub. June 2, 2010) (advertising requirements); NEV. 
REV. STAT. ANN. § 482.31575 (through 2009 Reg. Sess. & 2010 
Sp. Sess.) (amended to permit rental car companies to impose 
concession fees as a surcharge). See also Sobel v. Hertz Corp,, 
698 F. Supp. 2d 1218 (D. Nev. 2010) (former Nevada statute 
prohibiting car rental companies from separately disclosing 
airport concession recovery fee was not an unconstitutional 
regulation of commercial speech). 

358 See CAL. GOV’T CODE § 50474.1 (through ch. 745 of 2011 
Reg. Sess. and all 2011–2012 1st Ex. Sess.). See also Speyer v. 
Avis Rent a Car System, Inc., 415 F. Supp. 2d 1090 (S.D. Cal. 
2005) (determining California customer facility charge legisla-
tion did not extend to transactions outside California). 

359 See App. B: Questionnaire Responses, Question 1. 
360 See N.Y. GEN. BUS. LAW § 396-w (McKinney, through L. 

2010) (right to discharge passengers and prohibition on unau-
thorized business). 

361 See Seattle-Tacoma Int’l Taxi Ass’n v. Port of Seattle, 
156 Wash. App. 1025 (2010) (allowing gross receipts fee for 
taxicab concession); Toye Bros. Yellow Cab Co. v. Irby, 437 
F.2d 806 (5th Cir. 1971) (allowing gross receipts fee for limou-
sine and bus service even though motel courtesy cars and local 
transit system transports only charged a flat fee). 

362 See UTAH CODE ANN. § 72-10-601 (through 2011 2d Sp. 
Sess.). 
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person or his belongings.363 States also may impose civil 
penalties to enforce violations at airports. Local laws 
apply in addition to any federal measures, and they 
allow enforcement by local agencies even if federal pen-
alties apply as well. 

CONCLUSION 

The airport industry is constantly evolving and in-
novating in response to the ever changing demands of 
safety and security, technology, public demand, cus-
tomer service, government requirements, and tenant 
needs. State laws reflect a state’s efforts over time to 
address those challenges at the local level and balance 
competing interests. A broad examination of state air-
port laws can help airport managers and state leaders 
craft policy to resolve local concerns and support the 
public’s current and future transportation interests. 

                                                           
363 See IND. CODE ANN. § 35-47-6-3 (through 2010 2d Reg. 

Sess.). See also State v. Hanson, 97 Haw. 71, 34 P.3d 1 (2001) 
(discussing bases for administrative searches of bags at air-
ports); James L. Buchwalter, Annotation, Validity of Airport 
Security Measures, 125 A.L.R. 5th 281 (2007). 

Compilation of State Airport Authorizing Legislation

Copyright National Academy of Sciences. All rights reserved.

http://www.nap.edu/22735


 40 

APPENDIX A: STATE CODES364 
 
 

STATE 
 

STATE CODE SECTIONS (references are to first sections of chapters) 

Alabama   Airports (major sections): Ala. Code §§ 4-2A-1 to 4-4-1  
Aeronautics: Ala. Code § 23-1-350 
Airport Zoning: Ala. Code § 4-6-1 
Uniform Law Influences: Aeronautics, Zoning 

Alaska Airports (major sections): State is primary airport entity. 
Aeronautics: Alaska Stat. § 02.10.010 
Airport Zoning: Alaska Stat. § 02.25.010 
Uniform Law Influences: Aeronautics, Zoning 

Arizona Airports (major sections): Ariz. Rev. Stat. Ann. § 28-8400 
Aeronautics: Ariz. Rev. Stat. Ann. § 28-8200 
Airport Zoning: Ariz. Rev. Stat. Ann. § 28-8461 
Uniform Law Influences: Aeronautics 

Arkansas Airports (major sections): Ark. Code Ann. § 14-361-101 to 14-362-101 
Aeronautics: Ark. Code Ann. § 27-115-101 
Airport Zoning: Ark. Code Ann. § 14-363-101 
Uniform Law Influences: Aeronautics 

California Airports (major sections): Cal Gov’t Code § 50474 
Aeronautics: Cal. Pub. Util. Code § 21001 
Airport Zoning: Cal. Gov’t Code § 50485 
Uniform Law Influences: Aeronautics 

Colorado Airports (major sections): Colo. Rev. Stat. Ann. § 41-4-101 & 41-4-201 
Aeronautics: Colo. Rev. Stat. Ann. § 41-1-101 
Airport Zoning: Colo. Rev. Stat. Ann. § 41-4-101 
Uniform Law Influences: Aeronautics 

Connecticut Airports (major sections): Conn. Gen. Stat. §§ 13b-40 & 15-101 
Aeronautics: Conn. Gen. Stat. § 15b-34 
Airport Zoning: Conn. Gen. Stat. § 15-89 
Uniform Law Influences: Aeronautics, Zoning 

Delaware Airports (major sections): Del. Code Ann. tit. 2, § 901 
Aeronautics: Del. Code Ann. tit. 2, §§ 101 & 301  
Airport Zoning: Del. Code Ann. tit. 2, § 601 
Uniform Law Influences: Aeronautics, Airports 

Florida Airports (major sections): Fla. Stat. Ann. § 332.01 
Aeronautics: Fla. Stat. Ann. §§ 330.29 to 332.001 
Airport Zoning: Fla. Stat. Ann. § 333.01 
Uniform Law Influences: Aeronautics, Zoning 

Georgia Airports (major sections): Ga. Code Ann. § 6-3-20 
Aeronautics: Ga. Code Ann. § 6-1-1 
Airport Zoning: No major state provisions 
Uniform Law Influences: Aeronautics 

                                                           
364 In App. A, the category for Uniform Law Influences does not include the Uniform Airports Act. State practices vary. The text of 

this paper describes characteristics of the uniform laws that are noted in this table as influencing state codes. Links have been given to 
the introductory page, where available, of the state statutes. In conformity with Blue Book search suggestions, once a link is made to the 
appropriate code, proceed to the available link for the appropriate chapter and section. 
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Hawaii Airports (major sections): Haw. Rev. Stat. § 261-1 
Aeronautics: Haw. Rev. Stat. § 261-1 
Airport Zoning: Haw. Rev. Stat. § 262-1 
Uniform Law Influences: Aeronautics, Zoning 

Idaho Airports (major sections): Idaho Code Ann. § 21-401 & 21-801 
Aeronautics: Idaho Code Ann. § 21-101 
Airport Zoning: Idaho Code Ann. § 21-501 
Uniform Law Influences: Aeronautics, Zoning 

Illinois Airports (major sections): 65 Ill. Comp. Stat. Ann. 5/101-1 & 70 Ill. Comp. 
Stat. Ann. 5/8 

Aeronautics: 620 Ill. Comp. Stat. Ann. 5/27 
Airport Zoning: 620 Ill. Comp. Stat. Ann. 25/11 
Uniform Law Influences: Aeronautics, Zoning 

Indiana Airports (major sections): Ind. Code Ann. § 8-22-2-1  
Aeronautics: Ind. Code Ann. § 8-21-1-1 
Airport Zoning: Ind. Code Ann. § 8-21-10-1, 8-22-2-9, & 8-22-3-14 
Uniform Law Influences: Aeronautics 

Iowa Airports (major sections): Iowa Code Ann. § 330 & 330A 
Aeronautics: Iowa Code Ann. § 328 
Airport Zoning: Iowa Code Ann. § 329 
Uniform Law Influences: Aeronautics, Zoning 

Kansas Airports (major sections): Kan. Stat. Ann. §§ 3-113 & 3-301 
Aeronautics: Kan. Stat. Ann. § 3-601 
Airport Zoning: Kan. Stat. Ann. § 3-702 
Uniform Law Influences: Zoning 

Kentucky Airports (major sections): Ky. Rev. Stat. Ann. §§ 97.252, 183.132,  
& 183.475 

Aeronautics: Ky. Rev. Stat. Ann. §§ 174.502 & 183.011 
Airport Zoning: Ky. Rev. Stat. Ann. § 183.861 
Uniform Law Influences: Zoning 

Louisiana Airports (major sections): La. Rev. Stat. Ann. § 2:131 
Aeronautics: La. Rev. Stat. Ann. § 2:1 
Airport Zoning: La. Rev. Stat. Ann. § 2:382 
Uniform Law Influences: Aeronautics, Zoning 

Maine Airports (major sections): Me. Rev. Stat. Ann. tit. 6, §§ 18 & 171 
Aeronautics: Me. Rev. Stat. Ann. tit. 6, § 1  
Airport Zoning: Me. Rev. Stat. Ann. tit. 6, § 241 
Uniform Law Influences: Aeronautics, Airports, Zoning 

Maryland Airports (major sections): Md. Code Ann., Transp. § 5-404 
Aeronautics: Md. Code Ann., Transp. § 5-204 
Airport Zoning: Md. Code Ann., Transp. §§ 5-502 & 5-602 
Uniform Law Influences: Aeronautics, Zoning 

Massachusetts  Airports (major sections): Mass. Gen. Laws Ann. ch. 90, § 51D & 91  
App. 1-2 

Aeronautics: Mass. Gen. Laws Ann. ch. 90, § 39 
Airport Zoning: Mass. Gen. Laws Ann. ch. 90, § 35A 
Uniform Law Influences: Aeronautics 

Michigan Airports (major sections): Mich. Comp. Laws Ann. § 259.101 
Aeronautics: Mich. Comp. Laws Ann. § 259.1 
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Airport Zoning: Mich. Comp. Laws Ann. § 259.441 
Uniform Law Influences: Zoning 

Minnesota Airports (major sections): Minn. Stat. Ann. § 360.031 
Aeronautics: Minn. Stat. Ann. § 360.011 
Airport Zoning: Minn. Stat. Ann. § 360.062 
Uniform Law Influences: Aeronautics, Zoning 

Mississippi Airports (major sections): Miss. Code Ann. §§ 61-3-1, 61-5-1 
Aeronautics: Miss. Code Ann. § 61-1-1 
Airport Zoning: Miss. Code Ann. § 61-7-1 
Uniform Law Influences: Aeronautics, Zoning 

Missouri Airports (major sections): Mo. Ann. Stat. § 305.170 
Aeronautics: Mo. Ann. Stat. § 305.010 
Airport Zoning: Mo. Ann. Stat. § 67.1203 
Uniform Law Influences: Zoning 

Montana Airports (major sections): Mont. Code Ann. §§ 67-10-102, 67-11-102 
Aeronautics: Mont. Code Ann. § 67-2-101 
Airport Zoning: Mont. Code Ann. § 67-7-201 
Uniform Law Influences: Aeronautics 

Nebraska Airports (major sections): Neb. Rev. Stat. §§ 3-202, 3-502, 3-608 
Aeronautics Neb. Rev. Stat. § 3-102 
Airport Zoning: Neb. Rev. Stat. § 3-301 
Uniform Law Influences: Aeronautics, Zoning 

Nevada Airports (major sections): Nev. Rev. Stat. Ann. §§ 495.010, 496.010 
Aeronautics: Nev. Rev. Stat. Ann. § 493.010 
Airport Zoning: Nev. Rev. Stat. Ann. § 497.010 
Uniform Law Influences: Zoning 

New 
Hampshire 

Airports (major sections): N.H. Rev. Stat. Ann. §§ 424:10, 423:1 
Aeronautics: N.H. Rev. Stat. Ann. § 422:4 
Airport Zoning: N.H. Rev. Stat. Ann. § 424:1 
Uniform Law Influences: Aeronautics 

New Jersey Airports (major sections): N.J. Stat. Ann. § 40:8-2 
Aeronautics: N.J. Stat. Ann. § 6:1-20 
Airport Zoning: N.J. Stat. Ann. § 6:1-81 
Uniform Law Influences: Zoning 

New Mexico Airports (major sections): N.M. Stat. Ann. § 3-39-4 
Aeronautics: N.M. Stat. Ann. § 64-1-19 
Airport Zoning: N.M. Stat. Ann. § 3-39-18 
Uniform Law Influences: Zoning 

New York Airports (major sections): N.Y. Gen. Mun. Law §§ 119-r, 352 
Aeronautics: N.Y. Transp. Law § 14 
Airport Zoning: N.Y. Gen. Mun. Law § 356 
Uniform Law Influences: Zoning 

North 
Carolina 

Airports (major sections):  N.C. Gen. Stat. Ann. § 63-2 
Aeronautics: N.C. Gen. Stat. Ann. § 63-54 
Airport Zoning: N.C. Gen. Stat. Ann. § 63-30 
Uniform Law Influences: Zoning 

North Dakota Airports (major sections): N.D. Cent. Code § 2-02-01 
Aeronautics: N.D. Cent. Code § 2-05-05 
Airport Zoning: N.D. Cent. Code § 2-04-02 
Uniform Law Influences: Aeronautics, Zoning 
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Ohio Airports (major sections): Ohio Rev. Code Ann. §§ 307, 308, 717 
Aeronautics: Ohio Rev. Code Ann. § 4561 
Airport Zoning: Ohio Rev. Code Ann. §§ 4561, 4563 
Uniform Law Influences: Aeronautics, Zoning 

Oklahoma Airports (major sections): Okla. Stat. Ann. tit. 3, §§ 61, 65 
Aeronautics: Okla. Stat. Ann. tit. 3, §§ 84, 85 
Airport Zoning: Okla. Stat. Ann. tit. 3, § 100  
Uniform Law Influences: Aeronautics, Zoning 

Oregon Airports (major sections): Or. Rev. Stat. Ann. §§ 836, 838 
Aeronautics: Or. Rev. Stat. Ann. §§ 835, 836 
Airport Zoning: Or. Rev. Stat. Ann. § 836 
Uniform Law Influences: N/A 

Pennsylvania Airports (major sections): 16 Pa. Cons. Stat. Ann. § 2201 & 53 Pa. Cons. 
Stat. Ann. § 39201 

Aeronautics: 71 Pa. Cons. Stat. Ann. § 511 & 74 Pa. Cons. Stat. Ann.  
§ 5301 

Airport Zoning: 74 Pa. Cons. Stat. Ann. § 5912 
Uniform Law Influences: Zoning 

Rhode Island Airports (major sections): R.I. Gen. Laws § 42-64-4 
Aeronautics: R.I. Gen. Laws § 1-4-11 
Airport Zoning: R.I. Gen. Laws § 1-3-3 
Uniform Law Influences: Aeronautics, Zoning 

South  
Carolina 

Airports (major sections): S.C. Code Ann. § 55-9-30 
Aeronautics: S.C. Code Ann. § 55-5-70 
Airport Zoning: S.C. Code Ann. § 55-9-80 
Uniform Law Influences: Aeronautics 

South Dakota Airports (major sections): S.D. Codified Laws §§ 50-6-9, 50-6A-9, & 50-7-2 
Aeronautics: S.D. Codified Laws §§ 50-2-1 & 50-4-1 
Airport Zoning: S.D. Codified Laws §§ 50-9-1 & 50-10-1 
Uniform Law Influences: Zoning 

Tennessee Airports (major sections): Tenn. Code Ann. §§ 42-3-108,  
42-4-106, & 42-5-103 

Aeronautics: Tenn. Code Ann. § 42-2-203 
Airport Zoning: Tenn. Code Ann. § 42-6-102 
Uniform Law Influences: Aeronautics, Zoning 

Texas Airports (major sections): Tex. Transp. Code § 22.011 
Aeronautics: Tex. Transp. Code § 21.001 
Airport Zoning: Tex. Loc. Gov’t Code § 241.001 
Uniform Law Influences: Zoning 

Utah Airports (major sections): Utah Code Ann. §§ 10-8-8 & 72-10-203 
Aeronautics: Utah Code Ann. § 72-10-102 
Airport Zoning: Utah Code Ann. § 72-10-402 
Uniform Law Influences: Aeronautics, Zoning 

Vermont Airports (major sections): Vt. Stat. Ann. tit. 5, § 601 
Aeronautics: Vt. Stat. Ann. tit. 5, § 204 
Airport Zoning: Vt. Stat. Ann. tit. 5, § 1001 
Uniform Law Influences: Aeronautics, Zoning 
 

Virginia Airports (major sections): Va. Code Ann. §§ 5.1-2.1, 5.1-31, 5.1-154 
Aeronautics: Va. Code Ann. § 5.1-1.1 

Compilation of State Airport Authorizing Legislation

Copyright National Academy of Sciences. All rights reserved.

http://codes.ohio.gov/orc
http://www.oklegislature.gov/osStatuestitle.html
http://www.oklegislature.gov/osstatuestitle.html
http://www.leg.state.or.us/ors/
http://www.legis.state.pa.us/cfdocs/legis/li/public/cons_index.cfm
http://www.rilin.state.ri.us/statutes/
http://www.scstatehouse.gov/code/titl55.htm
http://law.justia.com/codes/south-dakota/2011/title50/
http://www.michie.com/tennessee/lpext.dll?f=templates&fn=main-h.htm&cp=tncode
http://www.statutes.legis.state.tx.us/
http://le.utah.gov/~code/code.htm
http://www.leg.state.vt.us/statutes/chapters.cfm?Title=05
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+TOC0501000
http://www.nap.edu/22735


 44 

Airport Zoning: Va. Code Ann. § 5.1-25.1 
Uniform Law Influences: Aeronautics 

Washington Airports (major sections): Wash. Rev. Code Ann. § 14.08.030  
Aeronautics: Wash. Rev. Code Ann. § 47.68.070 
Airport Zoning: Wash. Rev. Code Ann. § 14.08.030 
Uniform Law Influences: Aeronautics, Zoning 

West Virginia Airports (major sections): W. Va. Code Ann. §§ 8-29-2 & 8-29A-2 
Aeronautics: W. Va. Code Ann. § 29-2A-3 
Airport Zoning: W. Va. Code Ann. § 8A-7-2 
Uniform Law Influences: Aeronautics 

Wisconsin Airports (major sections): Wis. Stat. Ann. §§ 59.52 & 114.14 
Aeronautics: Wis. Stat. Ann. § 114.31 
Airport Zoning: Wis. Stat. Ann. § 114.135 
Uniform Law Influences: N/A 

Wyoming Airports (major sections): Wyo. Stat. Ann. § 10-5-101 & 10-5-202 
Aeronautics: Wyo. Stat. Ann. §§ 10-3-101 & 10-3-201 
Airport Zoning: Wyo. Stat. Ann. § 10-5-301 
Uniform Law Influences: N/A 
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APPENDIX B: QUESTIONNAIRE RESPONSES 
 
 

Number of Airport Entities Responding: 46. 
 
Types of Airport Entities Represented: Municipal (city, county); state; airport authority; airport or special 

district; joint board or commission; transportation district; port; development authority. 
 
States Where Airport Entities Located: Alaska, Arizona, Arkansas, California, Colorado, Florida, Georgia, 

Illinois, Indiana, Iowa, Kentucky, Louisiana, Maine, Massachusetts, Mississippi, Nevada, New Hampshire, 
New Jersey, New Mexico, New York, North Carolina, Ohio, South Carolina, Texas, Tennessee, Virginia, 
Washington, West Virginia, Wisconsin.   

 
************************************************************************************** 
 
1. Does your airport impose a Customer Facility Charge (CFC)?   
 
 Yes: 34. 
 No: 12. 
 
 Sample Explanations: 
 
CFCs were imposed based on: an airport district’s agreements with the rental car companies (with no 

state legislation); a board resolution of the airport authority based on general state rates and charges legis-
lation; by agreement between the port and rental car operations after initial authorization in state statute; 
state legislation; the City Council has delegated authority to the aviation department to set a CFC rate; air-
port authority resolution; state enabling legislation and a port ordinance; state legislation and a city ordi-
nance were required; adopted by a vote of the airport commission; imposed by county ordinance as a rental 
car facility charge of $1 per day; imposed by county ordinance; authorization of the airport authority’s board 
of directors; enacted by aviation authority ordinance; imposed by city ordinance; airport rates and charges 
resolution; authorized by a city bond ordinance; set by the state DOT commission. 

 
2. Are your airport operations fully independent from management and oversight by other governmen-

tal entities? 
 
 Yes: 27. 
 No: 18. 
 Mostly: 1. 
 
 Sample areas in which another entity imposes requirements on the airport: 
 
The airport entity is governed by city ordinances. Only the airport’s budget must be approved by the City 

Council. The city appoints airport authority board members and approves the annual budget. The City 
Council and Mayor provide oversight of aviation department functions, including budgetary matters. An 
airport authority board is appointed by county leadership. The City Council approves all contracts over 
$25,000. The port authority’s board is the same as the board of county commissioners, and the airport is a 
dependent special district of the county even though it is a separate legal entity. The airport authority relies 
on one of its participating municipalities for fire, police, and construction oversight, and its state enabling 
legislation is somewhat vague. The airport is a city department tied to the city’s finance, purchasing, and 
legal departments. The airport is a city agency and its powers are specified in city ordinance; the city council 
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reserves some powers for itself such as bonding, property transactions, and budget approval. The airport is 
an enterprise fund of a city and county, and the city performs some functions on the airport’s behalf such as 
issuing bonds. The airport director reports to a county manager, who reports to an elected county board. 

 
The airport is subject to state requirements for grants and operating certificates. The state audits the air-

port. The airport authority coordinates with the state aeronautics division regarding grant issues and is not 
subject to local control. The airport authority is established by state statute as an independent special dis-
trict. The state transportation commissioner is the chair of the transportation authority that operates the 
airport, and the state also provides environmental oversight. The airport authority is independent with the 
exception of selling property or leases longer than 40 years. FAA rules and regulations. 

 
3. Does your airport make use of any type of local tax revenue, such as property taxes, fuel taxes, privi-

lege taxes, tourism taxes, etc.?      
 
 Yes: 9. 
 No: 37. 
 
 Sample types of tax revenue used: 
 
Proceeds from a county-imposed rental car tax. Property tax revenue from a county-wide levy. Property 

taxes, fuel taxes, and real estate taxes. The airport authority is not yet self sufficient and relies on govern-
ment member contributions. Aviation fuel taxes and other fuel tax revenues fund state grants for airport 
construction. An allocated portion of sales taxes on fuel. Real and personal property taxes involving the 
county and state. 

 
4. Identify significant land use laws that affect your airport’s operations, and who imposes them? 

(Please give the specific name and citation of each law). 
 
 Sample Explanations: 
 
Zoning and comprehensive plans and land development regulations, building permits of the city and 

county. State growth management act and state environmental protection act. The city and county each 
have land use and zoning authority. The airport authority is exempt from local land use laws. By state stat-
ute the airport is excluded from any land use laws such as zoning. Municipal general plans that allow in-
compatible use encroachment and potentially restrict trips under a climate action plan, and a state envi-
ronmental quality act that allows neighboring cities and residents to potentially functionally veto airport 
projects. A state environmental policy act and public waterfront act limit the airport authority’s eminent 
domain powers near the airport. All land use issues are decided by the airport commission. Helpful height 
limitation zoning ordinances. The airport uses military airfield facilities on a joint-use basis. Storm water 
and other regulations. An intergovernmental agreement restricts types of development on airport property. 
There is a state/county airport land use committee. Federal laws affecting land use, including sovereignty 
and use of the airspace, structures interfering with air commerce, and grant assurances, as well as local 
land use laws. 

 
5. Does your airport assert governmental immunity protection when defending tort litigation?  
 
Yes: 28. 
No: 15. 
Unknown: 3. 
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If your response is “Yes,” please describe whether your courts have questioned the application of these 
laws to your airport, and summarize any significant litigation and the holdings that occurred in recent 
years.  

 
 Sample Explanations: 
 
It would probably be upheld. Sovereign immunity has limitations. An airport authority does not assert 

governmental immunity. Governmental immunity has never been questioned with respect to airports within 
the state. In a recent case the courts determined that an airport authority exercised public and governmen-
tal functions for a public purpose and as a matter of public necessity, and the airport authority was a gov-
ernmental entity covered by the state’s tort claims act (the act provides immunity arising from the perform-
ance of governmental functions). This state tort act caps damages, but it also provides a limited waiver of 
the cap to the extent of excess liability insurance purchased (up to the amount of coverage and only for in-
sured risks). An administrative law judge for the Federal Maritime Commission recently held that the 
state’s 11th Amendment immunity claim was invalid. There is a limited waiver of immunity under state 
statutes but no issues have arisen; these laws apply to the state, counties, municipalities, and special dis-
tricts. In all but one case involving claims for injury or police misconduct the defense was successful; one 
case involved property damage on a runway and is regarded as an aberration. The airport carries general 
liability insurance despite immunity provisions. Immunity was recognized in a published case to which the 
airport authority was a party. The airport prevailed in a recent case applying the governmental immunity 
law and holding the plaintiff failed to meet notice requirements. The city is not protected by a tort claims 
immunity statute, but there is unqualified immunity for some governmental actions as well as a statute of 
limitations and notice requirement. 

 
6. What restrictions, if any, does state law impose on your airport’s procurement practices, whether in 

connection with land, construction, concessions, or otherwise? 
 
 Sample Explanations: 
 
Procurement policies are required to be materially consistent with state law. All procurement for conces-

sions and construction must be bid. State laws apply to supplies and equipment and public works. Bonding 
requirements are restricted by the state. The state government code and fair political practices act. City pro-
curement and land acquisition laws of a home rule city, and state wage and hour laws for construction pro-
jects. The airport authority must competitively bid construction under state law and must have its own pro-
curement policy for other items. State purchasing laws apply to commodities, services, printing, public 
construction, and rentals, but no professional service contracts. State laws govern the section of designers 
for public buildings and construction awards for different delivery methods. The state is the certifying body 
for Disadvantaged Business Enterprise firms. The state is the airport’s agent for state or federal grants. 
State nondiscrimination statutes. For leasing, the lease duration correlates to the value of the improve-
ments made. No state requirements, only local and federal. State law governs all airport procurement (in-
cluding leases). Some bid requirements and impact agreements. 

 
7. Does your airport have the legal authority to award concessions for business activities on airport 

property that may compete with other businesses in the vicinity?  
  
Yes: 44. 
No: 2. 
 
If your response is “Yes,” have there been impediments (community and/or political pressure) that pre-

vented you from pursuing these concessions? Include in your response whether these impediments continue 
to exist.  
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 Sample Explanations: 
 
The high cost of doing business at the airport may impose some impediment, but there have been no other 

real impediments. A city has imposed a broad living wage ordinance and complex regulatory scheme unique 
to the airport that could be deemed to have a chilling effect on acquiring competitive concessions. Some po-
litical pressure occasionally. Some pressure from off-airport rental car companies complaining that the air-
port’s minimum qualifications prevent very small companies from being on the airport (space is con-
strained). Concessionaires and contractors who have lost bids have contacted the mayor and city directors; 
they are usually referred back to airport staff and there is an increase in paperwork to provide justifications. 
We do not offer facilities that are now available. An intergovernmental agreement is involved in these de-
velopments and there are other political pressures. Some political pressures apply but the awarding body 
awards recommended contracts anyway. Community or political pressure has not prevented the city from 
pursuing concessions; the city uses an anti-lobbying policy when conducting large procurements to ensure a 
level playing field. Most political pressure applies only to real estate development activities. (Many respon-
dents also answered that they had not experienced political pressure.) 

 
8. Who provides law enforcement officers to your airport? In your response indicate any limitations on 

the authority of the officers (e.g. lack of full peace officer authority, ability to investigate felonies, presence 
and type of weapons, etc.) 

 
The airport uses the police officers that are not directly under the airport’s control: 20. 
 
The airport uses its own police officers: 26. Some limitations include: authority is limited to the airport’s 

jurisdiction; the county handles investigations and prosecutions; state law is unclear regarding whether the 
authority may create an independent law enforcement agency and an appropriate adjudication mechanism; 
officers are security officers only; 

 
9. Has your agency experienced legal issues in recent years involving public access to the airport, or ac-

cess for ground transportation vehicles (please describe)? 
 
 No issues: 38. 
 Some issues: 8. 
 
 Sample Explanations: 
 
Minor issues involving the First Amendment such as lodging, loitering, and protesting on tenant lease-

holds. Recent case holding that fees imposed by the authority on bus and other surface transportation enti-
ties per trip for stops at the airport did not violate the federal bus statute (49 U.S.C.S. 14505). A past com-
plaint that parking garage facilities did not provide access to disabled patrons (the authority entered a 
settlement agreement and made changes to signage, including posting real-time information on its website 
about disabled parking). Occasionally disabled passengers are denied access to shuttle bus service due to 
inadequate bus operator training or lift device malfunction. When the authority decided to require permits 
and impose fees for some forms of ground transportation (not taxicabs), the providers questioned its author-
ity to impose fees (resolved without legal action). An airport authority was sued over rental cars coming onto 
the airport and not compensating the airport. Three unsuccessful lawsuits were brought by taxi operators 
challenging an airport authority’s ability to control commercial access to the airport. An airport entered an 
intergovernmental agreement to implement a commuter rail project. The Transportation Security Admini-
stration’s guidelines have led to stricter rules, which have been passed on to ground transportation. Occa-
sional complaints by providers. 
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10. Do you know whether any state or municipal airport-specific laws are currently under consideration 
for passage or repeal? If your response is “Yes,” please describe the law. 

 
 Yes: 8. 
 No: 38. 
 
 Sample Explanations: 
 
Increased zoning around general aviation airports; updating customer facility charge legislation to allow 

additional money; an aviation easement that would require additional certification for future building pro-
jects to assure height compliance; a transportation finance bill; the aeronautics act is currently under revi-
sion; the state is considering removing the state education board’s oversight of flight schools; new municipal 
zoning affecting the airport. 

 
11. What issue of state law affecting airports have you been most interested to learn more about from 

the practices of other states? 
 
 Sample Explanations: 
 
Most respondents answered this question. Issues include land use, airport zoning, the ability to impose 

taxes, matters taxes on airports, business incentives, airport procurement, CFC implementation, and other 
issues regarding restrictions placed on airports. 
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APPENDIX C: UNIFORM AERONAUTICAL REGULATORY ACT OF 1935 
 

Reprinted by permission of the National Conference of Commissioners on Uniform State Laws 
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